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FOREWORD

Global Competition Review’s 2019 edition of the Competition Enforcement 
Agencies Handbook provides full contact details for competition agencies 
in over 100 jurisdictions, together with charts showing their structure and a 
Q&A explaining their funding and powers. The information has been provided 
by the agencies themselves and by a panel of specialist local contributors.

The Competition Enforcement Agencies Handbook is part of the Global 
Competition Review subscription service, which also includes online 
community and case news, enforcer interviews and rankings, bar surveys, 
data tools and more.

We would like to thank all those who have worked on the research and 
production of this publication: the enforcement agencies and our external 
contributors.

The information listed is correct as of April 2019.

Global Competition Review
London
April 2019
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Commerce Commission
44 The Terrace, PO Box 2351, Wellington 6140, New Zealand
Tel: +64 4 924 3600
Fax: +64 4 924 3700
contact@comcom.govt.nz
www.comcom.govt.nz

Contacts

Commissioners
Mark Berry
Chairman

Sue Begg
Deputy Chair

Stephen Gale
Telecommunications 
Commissioner

Anna Rawlings
Commissioner

Jill Walker
Commissioner

Elisabeth Welson
Commissioner

John Crawford
Associate Commissioner

John Small
Associate Commissioner

Sarah Court
Associate Commissioner

Roger Featherston
Associate Commissioner

Senior Leadership Team
Adrienne Meikle
Chief Executive Officer

Antonia Horrocks
General Manager, Competition

Nick Russ
General Manager, Regulation

Geoff Williamson
General Manager, Organisation 
Performance

How long is the head of agency’s term of office?
New Zealand’s competition authority, the Commerce 
Commission (the Commission), is headed by the 
chairperson. The chairperson’s term of office is subject 
to section 32(1)(b) of the Crown Entities Act 2004, which 
provides that the term of office of members (which 
includes chairpersons) of independent Crown Entities 
shall be ‘five years or any shorter period stated in the 
notice of appointment’. The Crown Entities Act 2004 
provides also that members may be reappointed.

When is he or she due for reappointment?
Chairman Mark Berry was reappointed in March 2014 
until March 2019. His term was extended until May 
2019.

Which posts within the organisation are political 
appointments?
Commissioners are appointed by the governor general 
on the recommendation of the relevant government 
minister. Associate commissioners are appointed 

directly by the relevant government minister. However, 
the position is not automatically vacated following a 
change of government and, once appointed, there are 
measures to ensure commissioners act independently 
of government in the performance of their statutory 
functions. These measures include transparent cri-
teria and processes for the removal of commissioners 
from office. There are no political appointments of 
Commission staff.

What is the agency’s annual budget?
The Commission has an operating expenditure of 
NZ$53.2 million for the 2018–2019 financial year. This 
compares to NZ$45.801 million for the 2017–2018 finan-
cial year.

How many staff are employed by the agency?
As at 31 December 2018, 242 people work at the 
Commission.

Questions and answers
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To whom does the head of the agency report?
The Commission is accountable to the Minister of 
Commerce and Consumer Affairs for its performance. 
The Commission’s performance is measured against a 
very detailed set of output measures, agreed with mon-
itoring agency the Ministry of Business, Innovation, 
and Employment (MBIE). We produce a statement of 
intent every four years setting out our future direction 
and an annual statement of performance expectations 
that details the Commission’s annual performance 
measures and forecasts financial statements. We 
report progress against our targets periodically to 
MBIE.

Do any industry-specific regulators have 
competition powers?
It is the Commission that exercises jurisdiction in 
relation to competition law across all industries. In 
addition to our competition powers we have a regula-
tory role in telecommunications, electricity lines, gas 
pipelines and airports. Our regulatory functions are 
intended to either promote competition (telecommu-
nications) or outcomes consistent with competition 
(electricity lines, gas pipelines, airports).

Other industry-specific regulators also have the 
objective of promoting competition in their specific 
markets. This is typically through specific functions 
associated with the support of those particular 
markets. These include the Electricity Authority, the 
Gas Industry Company Ltd and the Financial Markets 
Authority.

Industry-specific regulators do not, however, have 
general competition law powers in these areas. For 
example, the objective of the Electricity Authority is 
to promote competition in, reliable supply by and the 
efficient operation of the electricity industry for the 
long-term benefit of consumers.

If so, how do these relate to your agency’s role?
The work of other agencies with regulatory functions 
does not routinely have any direct relationship to the 
enforcement role of the Commission.

May politicians overrule or disregard authority’s 
decisions? If they have ever exercised this right, 
describe the most recent example.
No. The Commission is an independent crown entity 
under section 7 and part 3 of schedule 1 of the Crown 
Entities Act 2004. It is not subject to direction in its 
enforcement and regulatory control activities. The 
independence of the Commission reflects the nature of 
its enforcement and regulatory roles.

Section 26 of the Commerce Act 1986 (the Commerce 
Act) provides a formal and transparent mechanism 
for the minister of Commerce to communicate to the 
Commission the economic policies of the government:

In the exercise of its power under this Act, the 
Commission must have regard to the economic 
policies of the Government as transmitted in 
writing from time to time to the Commission by 
the Minister.

Any such notices must be published in the Official 
Gazette and laid before parliament as soon as practi-
cable. In practice, notices under section 26 are rarely 
issued.

Does the law allow non-competition aims to be 
considered when your agency takes decisions?
The central focus of the Commerce Act is to promote 
competition in markets. However, wider considera-
tions may come into play in authorisations, where the 
Commission must assess the public benefit arising 
from the merger.

The Commerce Act recognises that, in some 
circumstances, an anticompetitive transaction may 
lead to sufficient public benefits that would outweigh 
the competitive harm. The Commission can authorise 
an anticompetitive transaction (a merger or a busi-
ness agreement) where it is satisfied that it will likely 
benefit New Zealand. If a transaction is declined on the 
basis that it is likely to create a substantial lessening 
of competition, the merging firms can apply for an 
authorisation on public benefit grounds.

New Zealand’s courts have defined a public benefit 
as ‘anything of value to the community generally, any 
contribution to the aims pursued by society including 
as one of its principal elements (in the context of trade 
practices legislation) the achievement of economic 
goals of efficiency and progress’ (See Air New Zealand 
and Qantas Airways Limited v Commerce Commission 
as cited in Commerce Commission Authorisation 
Guidelines, July 2013, p 8). Section 43 of the Commerce 
Act provides that any act, matter or thing of a kind that 
is specifically authorised under any other act is exempt 
from the Act. The number of such exemptions is small. 
The Commerce Act 1986 provides a small number of 
other exceptions, including the protection of intellec-
tual property rights.
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Which body hears appeals against the agency’s 
decisions? Is there any form of judicial review 
beyond that mentioned above? If so, which body 
conducts this? Has any competition decision by 
the agency been overturned?
Following a restrictive trade practice or non-notified 
merger investigation, the Commission decides whether 
to take proceedings or resolve the matter in some other 
way, such as issuing a warning letter. Proceedings are 
heard in the High Court and it is the High Court that 
ultimately decides the matter and imposes any fines.

The Commission makes decisions in respect 
of merger clearances and authorisations. The High 
Court of New Zealand, which may sit with expert lay 
members, hears appeals against these Commerce 
Commission’s decisions. Leave is required to appeal 
the High Court’s decision to the Court of Appeal. Leave 
is also required to appeal the Court of Appeal’s decision 
to the Supreme Court.

The High Court of New Zealand retains a judicial 
review jurisdiction. An appeal against the High Court’s 
decision may be brought to the Court of Appeal. Leave 
is then required to appeal the Court of Appeal’s deci-
sion to the Supreme Court.

Has the authority ever blocked a proposed 
merger? If yes, please provide the most recent 
instances.
Yes. In March 2018, the Commission declined an appli-
cation from Trade Me Limited to merge with Limelight
Software Limited.

Has the authority ever imposed conditions on a 
proposed merger? If yes, please provide the most 
recent instances.
In December 2018, the Commission cleared Thales SA 
to acquire Gemalto NV, subject to a divestment under-
taking requiring Thales to divest its entire general-
purpose hardware security module business. Prior to 
that, in March 2018, the Commission granted clearance 
for Heinz Wattie’s to acquire the food and instant coffee 
business of Cerebos Gregg’s subject to an undertaking 
to divest licences to supply certain sauce brands in 
New Zealand.

Has the authority conducted a Phase II 
investigation in any of its merger filings? If yes, 
please provide the most recent instances.
The Commission does not distinguish between in-
depth and non-in-depth reviews or Phase I or Phase II. 
All clearance applications require a significant level of 
review.

The New Zealand merger clearance regime is a 
voluntary regime. Parties decide whether or not their 
proposed transaction might result in a substantial 
lessening of competition and, if they believe it might, 
they can apply for a clearance. If parties do not apply 
for clearance, the Commission can still investigate their 
transaction and commence proceedings if it believes the 
transaction is likely to substantially lessen competition.

Our most recent completed merger investigation 
resulted in the High Court ordering First Gas Limited 
to pay NZ$3.4 million after it admitted to engaging 
in anticompetitive conduct when acquiring part of 
GasNet Limited.

Has the authority ever pursued a company based 
outside your jurisdiction for a cartel offence? If 
yes, please provide the most recent instances.
Yes. In April 2014, the Commission concluded the cartel 
investigation around air freight transportation. Swiss 
company Kuehne + Nagel International AG was the 
last of six international freight forwarding companies 
we prosecuted for colluding on their pricing structures.

Do you operate an immunity and leniency 
programme? Whom should potential applicants 
contact? What discounts are available 
to companies that cooperate with cartel 
investigations?
Yes. Potential applicants should contact the general 
manager, Competition. Details can be found at www.
comcom.govt.nz/business-competition/fact-sheets-3/
leniency-policy-for-cartels.

Is there a criminal enforcement track? If so, who 
is responsible for it? Does the authority conduct 
criminal investigations and prosecutions for cartel 
activity? If not, is there another authority in the 
country that does?
No, there is currently no criminal enforcement of anti-
competitive conduct. The government has, however, 
recently introduced legislation to criminalise cartel 
conduct.

Are there any plans to reform the competition law?
The Commerce Act was amended to:
•  empower the Commission to carry out market 

studies;
•  empower the Commission to accept enforceable 

undertakings;
•  strengthen the regulatory regime applying to the 

major airports; and
•  repeal the customised cease and desist regime.
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The Commerce (Criminalisation of Cartels) 
Amendment Bill, which is not yet passed, will amend 
the Commerce Act to criminalise cartel conduct.

The Ministry of Business Innovation and 
Employment has issued a Discussion Paper on the 
“Review of Section 36 of the Commerce Act and other 
matters”. Section 36 is the New Zealand unilateral con-
duct prohibition. The discussion document proposes 
reform to introduce an effects test for unilateral con-
duct, introduce an authorisation regime for unilateral 
conduct and to remove exemptions for conduct relat-
ing to intellectual property rights.

When did the last review of the law occur?
The Commerce Act has been subject to ongoing review 
as set out above.

Do you have a separate economics team? If so 
please give details.
Yes. The Competition Branch has a stand-alone eco-
nomics team embedded within the branch (as does the 
Regulation Branch).

Has the authority conducted a dawn raid?
Yes.

Has the authority imposed penalties on officers 
or directors of companies for offences committed 
by the company? If yes, please provide the most 
recent instances.
Only the High Court of New Zealand can impose penal-
ties. Most recently the High Court ordered Property 
Brokers Ltd and its director, Tim Mordaunt, to pay pen-
alties totalling NZ$1.5 million in April 2017 in regard to 
price fixing.

What are the pre-merger notification thresholds, if 
any, for the buyer and seller involved in a merger?
New Zealand does not have pre-merger notification 
thresholds and notification is voluntary.

Are there any restrictions on minority investments 
that involve less than a majority stake in the 
business?
No.
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