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FOREWORD

Global Competition Review is delighted to publish this thirteenth annual 
edition of the Competition Economics Handbook.

With economics at the centre of competition law, this handbook 
identifies the issues that antitrust economists are tackling today. The 
book’s comprehensive format provides contact details for competition 
agencies’ economists in over 70 jurisdictions. A Q&A format illustrates 
how the advisers are organised and their input into the regulation and 
enforcement process. 

Much of the information has been provided by the agencies themselves 
and we are, as ever, grateful for all their cooperation.

The Competition Economics Handbook 2020 is one of five special reports 
included in a Global Competition Review subscription each year, alongside 
four issues of the magazine, a survey on a four-year rotation (Corporate 
Counsel published in January 2019 and 40 Under 40, to be published in 
January 2020) and two signature surveys, Rating Enforcement and The 
GCR 100.

We would like to thank all those who have worked on the research and 
production of this publication.

The information listed is correct as of October 2019.

Global Competition Review
London
October 2019

© Law Business Research



46 Competition Economics Handbook 2020

EUROPEAN UNION

Overview
Claus Kastberg Nielsen, Adina Claici and Federico De Michiel
Copenhagen Economics

Economics continues to increase its presence in 
European Union competition cases. Complicated 
merger filings have maintained the lion share in the 
use of economic analysis, while new forms of collabo-
rations between economists and Brussels law firms 
are taking place to move forward the understanding of 
competitive dynamics in new digital markets. 

For this year’s edition of the EU article, we further 
touched upon a number of topics that received recent 
attention in the European competition enforcement 
debate. We asked lawyers to reflect on the broader 
potential implication of digital competition. While the 
discussion is still at early stage, lawyers expect the digi-
talisation process of the economy to affect competition 
assessment also in traditional industries. 

We discussed excessive pricing cases that are seen 
with increased frequency in pharmaceutical industry. 
Most lawyers agreed those remain out of the ordinary 
cases and are mostly driven by political and social 
concerns at national level. 

Finally, we asked lawyers their opinion on recent 
political pressures to let industrial policy considera-
tions enter the EU competition regulation framework. 
All lawyers expressed their worries for any interference 
of politics in the enforcement process. On the other 
side, they believe that a certain degree of flexibility 
within the current competition assessment system is 
needed.

This article is based on interviews with leading 
representatives of a large number of law practices based 
in Brussels: Allen & Overy, Arnold & Porter, Baker 
McKenzie, Baker Botts, Bird & Bird, Cleary Gottlieb, 
Daldewolf, DLA Piper, Jones Day, Luther Law Firm, 
Redeker Sellner Dahs, Sheppard Mullin, Shearman & 
Sterling, Sidley Austin, Skadden, Slaughter and May, 
Van Bael & Bellis, as well as with representatives of the 
Chief Economist Team (CET) at DG Competition. 

The involvement of economists in competition 
cases continues to broaden 
In line with findings from previous years, lawyers 
agree that economic analysis in competition policy is 
here to stay. Most law firms continue to experience an 
increase in the use of economists in their competition 

cases. This positive trend is persistent and is expected 
to continue growing in the coming years. 

Merger assessment remains the area where com-
petition economics is most relevant, followed by abuse 
cases. Compared to last year, an increased number of 
lawyers claimed to use economists for state aid cases, a 
sign that the application of economic analysis is start-
ing to gain pace within this instrument. In general, the 
complexity of the cases continues to be the main factor 
determining the degree and type of involvement of 
economists. In merger cases, virtually all complicated 
transactions involve the work of economists, some at 
very early stage. Some lawyers have also experienced 
cases where economic evidence was brought in by 
complainants. However, this generally remains limited 
to high-profile cases with large complainants willing to 
invest substantial resources to influence the outcome 
of a transaction. Most complicated abuse cases tend to 
include inputs from economists as well, even though a 
group of lawyers remain partially sceptical on the real 
impact that economic analysis has on the outcomes of 
those cases. 

Data-related work is still mentioned as the main 
task where economists are needed. Nonetheless, the 
majority of lawyers confirmed the tendency of econo-
mists to expand their role beyond data or econometric 
analysis. Some lawyers now brainstorm together 
with economists on how to position a case and how to 
develop the theory of harm. Economists, for example, 
can contribute to explaining the industry context, the 
flow of information and its effect on the market in 
cartel cases. Lawyers also expressed the need for eco-
nomic thinking to understand new dynamic markets 
– how the businesses of digital platforms function in 
the presence of zero prices and high network effects.

While communication between lawyers and econ-
omists continues to further improve, as both parties 
are increasingly speaking the same language, there are 
yet margins for improvement in the way economists 
convey their messages. Once more, lawyers stressed 
the ability to deliver clear and simple arguments that 
they can integrate into their work remains essential for 
the efficient inclusion of economic analysis in compe-
tition law to continue. 
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Digital competition has not yet trespassed into 
traditional industries 
The discussion on how competition policy should 
adapt to digitalisation and the rise of dominant 
digital ecosystems has continued to gain traction. 
This year witnessed the high-profile decision taken 
by the European Commission in the Google Android 
case, resulting in multibillion euro fine. A formal 
investigation has also been undertaken to look into 
Amazon’s allegedly abuse of dominant position in the 
market. These actions have been accompanied by the 
well-known expert’s report ‘Competition Policy for 
the Digital Era’ commissioned by the EU Competition 
Commissioner. Practitioners expect the content of the 
report to have a significant role in shaping the future 
competition agenda of the Commission. An important 
part of the document explores the role of data and data 
access in competition law. Different forms of data are 
generated by an increasingly higher number of digital-
ised devices and the machines that produce them. The 
information contained in these data could become an 
essential input for market players who want to improve 
their offer to consumers. The report suggests how, 
under certain conditions, access to this data can bring 
pro-competitive effects and guarantee a level playing 
field in the market. This has important implications for 
competition that go beyond what are considered purely 
digital industries.

In light of this, we asked lawyers and DG Competition 
representatives whether they see digital competition 
issues arising in more traditional industries too and 
to what extent economic thinking can play a role in 
providing the tools needed to assess them. In response, 
the interviewees agreed that digital aspects related with 
data access are likely to become particularly relevant in 
industries such as financial services, car manufactur-
ing, industrial and medical equipment sectors. The dis-
closure of data possessed by players with market power 
may be deemed necessary to confer other companies 
the ability to develop and improve complementary prod-
ucts and services in secondary markets. However, while 
theoretically appealing, the debate is still in its early 
stage and nearly all law firms declared that they have 
not yet been concretely involved in such cases, though 
they expect to be in the near future. Potential complain-
ants should take the initiative, yet the optimal timing to 
start these actions remains difficult. Collecting enough 
evidence to support the case may require considerable 
time, with the risk of dominant players to become too 
entrenched in the market. 

While some lawyers believe that the legal tools 
to deal with such refusals to supply data are already 

in place, they also recognise the need of economic 
thinking to better understand what, in the process of 
collection and analysis of data, confers competitive 
advantage to a specific player. In the context of big data, 
the elements of substitutability and indispensability 
of the information gathered and processed by players 
also requires novel analytical tools. In this perspective, 
economists, side by side with industry experts, can 
contribute to bring forward the understanding of the 
broader impact of digitalisation in competition policy.  

Excessive pricing is a political question with a 
regulatory answer
In recent years the discussion around excessive pricing, 
in relation mainly to the pharmaceutical industry, has 
experienced a renewed attention within the competi-
tion law community. This revival has followed a num-
ber of investigations from the European Commission, 
as well as national authorities, that led to infringement 
decisions in UK and Italy and other investigations that 
are still in the process. 

We discussed with lawyers and the CET the 
increased attention on excessive pricing in pharma. 
Lawyers agree that there is an increasing political 
pressure to pursue high drug prices. Affordable 
access to medical treatment is subject to political and 
social concerns that tends to amplify the exposition 
and attention of these cases to the public. However, 
lawyers believe that the large majority of these cases 
will remain mainly confined at the national level, 
with only a few exceptional ones being pursued by 
the Commission. Under stricter fiscal policies across 
Europe, governments are required to contain their 
healthcare budgets. In this context, it is easier for 
authorities to find political support in going after 
the large multinational pharma companies. Pharma 
companies are perceived to possess the tools to create 
market dominance over certain drugs. Usually, this 
results from alleged misuse of regulation that grants 
patent protection, market exclusivity, and other 
extensions of protection that allow the formation of 
monopolies for lengthy periods. These situations can 
be exacerbated by increases in prices that are consid-
ered out of the ordinary when alternative treatments 
are not available in the market and patients depend on 
a specific drug. The characteristics of the pharmaceuti-
cal industry, such as a long product life cycle and large 
initial investments in high risk projects, need to be 
taken into consideration. Competition policy can have 
an important role in assessing the balance between 
dynamic and static efficiencies when looking at exces-
sive pricing – the capacity to set high prices creates 
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incentives to innovate and for other players to enter the 
market in the future. 

However, competition authorities are facing dif-
ficulties in determining whether a price is excessive, 
what would be a fair price to accept as a remedy to 
mitigate competition concerns and how to monitor 
the implementation of the remedy. The calculation 
of a threshold above which prices can be considered 
excessive requires careful analysis of profitability and 
the identification of suitable comparison products. 
Lawyers agreed that economic analysis has a large role 
in the assessment of excessive prices even though its 
application is not necessarily straightforward. Recently, 
for instance, the UK Competition Appeal Tribunal has 
judged against the decision of the Competition and 
Market Authority to fine Pfizer and Flynn for unfair 
pricing of their epilepsy drug on the ground that the 
United Brand test, the current legal standard to test 
excessive pricing, had not been applied correctly. 
Therefore, further discussion is needed on new and 
alternative approaches to establish whether a price is 
abusive if other cases should be pursued. 

In addition, lawyers mentioned that it remains an 
open question whether competition policy should be 
the right tool to deal with excessive pricing. Actions 
taken at the regulatory level should be the first choice in 
dealing with this issue. Drug prices are already subject 
to extensive regulation by health authorities and exces-
sive pricing is likely to result from existing loopholes in 
the regulation system. 

Industrial policy considerations can be integrated 
into the existing competition framework
In this new climate of trade tension between US and 
China and the challenge of European firms to remain 
globally competitive, the Commission’s approach to 
merger assessment has been put under increased 
political pressure. Political parties in favour of a more 
industrial policy-driven approach to competition have 
called for softer merger control that would allow the 
creation of ‘European Champions’ through mergers. 
Following the recent decision to block the Siemens/
Alstom merger, which would have created a European 
champion in the railway industry, some governments 
have gone as far as to advocate the possibility for 
European political leaders to have veto power over 
Commission’s decisions. 

We asked competition law firms about their current 
thinking in this regard. All competition lawyers inter-
viewed have agreed that politics should not interfere 
with the work of DG Competition. It is essential for 
a well-functioning legal framework of competition 

enforcement to be clear and predictable. Moreover, 
any possible political override at the European level 
would likely create friction between EU member states 
with the rise of unhealthy favouritism of certain com-
panies of more influential member states over others. 
Nevertheless, the large majority of lawyers still believe 
that there are instances where industrial policy consid-
erations should be given due regard. 

Most of all, law firms acknowledge the importance 
of widening the flexibility in merger control along 
two main directives. Firstly, the Commission should 
rethink relevant market definition and depart from a 
European focus in favour of a more global angle that 
would include global market players in the picture. 
For instance, more consideration should be included 
among potential competitive constraints exercised 
by products imported from outside the European 
Union. Secondly, the Commission should take a more 
long-term approach on competition assessment by 
enhancing the role of potential competition from new 
entrants. In this respect, several lawyers lamented 
a certain degree of asymmetries in the time horizon 
considered by the Commission to measure negative 
effects on innovation in previous cases compared to the 
time window used to assess the likelihood of new entry 
in the market. However, the application of a longer time 
horizon to evaluate possible market entry in merger 
assessment needs to be considered in light of the 
characteristics of the industry under scrutiny. Lawyers 
suggest that strong and specific evidence to justify this 
extension has to be brought to the case, otherwise the 
presence of high uncertainties would pave the way to 
speculative analysis from third parties’ complainants, 
which would unnecessarily complicate the review 
process. 

In addition, some lawyers also agreed that in the 
future other aspects such as labour standards and envi-
ronmental impacts could be included in the discussion 
around competition issues. Consumer protection and 
privacy law have already played an important role in 
the recent decision by the German competition author-
ity against Facebook’s abuse of dominance, even though 
that will remain a standalone case according to most of 
the interviewees. 

Generally, lawyers expressed their interest in a more 
open debate that would be beneficial to the (closed) 
world of competition policy. Views from different policy 
areas would help with gaining a broader understanding 
of other factors that can have a profound influence 
on the market. This can and should be encouraged 
while maintaining intact the legal framework of the 
European merger assessment. 
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Claus Kastberg Nielsen
Copenhagen Economics

Dr Claus Kastberg Nielsen is partner in Copenhagen 
Economics and an experienced economics consultant 
specialised in advising private and public clients in 
antitrust matters, mergers, damage claims and cases 
concerning regulatory design and management. He 
has ample experience providing hard facts and clear 
arguments to Nordic and European competition 
authorities and – as an expert witness – to courts. He 
has industry experience from all network sectors, as 
well as industrial production, agriculture, construc-
tion, retail and service. He has experience from 
Sweden, Denmark, Norway, Finland, Germany, Italy 
and Brussels. Claus resides in Brussels and manages 
the Brussels branch of Copenhagen Economics, which 
he founded back in 2000. Claus has a PhD in Economics 
from Aarhus University.

Adina Claici
Copenhagen Economics

Dr Adina Claici is an expert in competition economics 
and joined the competition service of Copenhagen 
Economics in 2017 as director of the Brussels 
office. With more than nine years’ experience as a 
senior member of the Chief Economist Team at DG 
Competition at the European Commission, Adina has 
a unique insight into the most recent competition 
policy developments at EU level and in-depth experi-
ence in mergers, antitrust and state aid cases, as well 
as policy projects. As a follow up to several competi-
tion cases, including mergers and state aid, she has 
experience supporting the Commission in front of 
the European General Court. During the past three 
years at DG Comp, as a coordinator of the European 
Competition Network of Chief Economists, Adina 
gathered valuable insight on the work of the National 
Competition Authorities. Adina is a regular speaker at 
conferences and seminars, and is often published in 
peer-reviewed academic journals. She is currently also 
a visiting professor at the College of Europe in Bruges 
and at Barcelona Graduate School of Economics. Adina 
has a PhD in economics from Autonoma University of 
Barcelona.
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Place Eugène Flagey 18
1050 Brussels
Belgium
Tel: +32 4 9332 3334

Claus Kastberg Nielsen
ck@copenhageneconomics.com

Adina Claici
acl@copenhageneconomics.com

Federico De Michiel 
fdm@copenhageneconomics.com

www.copenhageneconomics.com

Copenhagen Economics is one of the leading economic consultancies 
in Europe. Founded in 2000, we currently employ more than 90 people 
operating from our offices in Copenhagen, Stockholm, Helsinki and Brussels. 
Based on established research methods and in-depth sector knowledge, we 
help our clients make better choices in their political and commercial reality. 
Our senior team provides pragmatic solutions founded in economics to law 
firms, private companies, regulators, and policy makers all over the world. 
We are particularly dedicated to 12 service areas, including competition, 
dispute support, digital economy, intellectual property valuation and transfer 
pricing, and postal and delivery. Global Competition Review lists Copenhagen 
Economics among the top 20 economic consultancies in the world and has 
done so since 2006.

Federico De Michiel 
Copenhagen Economics

Dr Federico De Michiel is an economist based in 
Copenhagen Economics’ Brussels office. He helps 
clients by providing simple and creative solutions 
from thorough economic analysis, primarily within 
the fields of competition and antitrust. He particularly 
excels at deriving valuable economic insights from the 
analysis of large and unstructured data. Federico has 
broad experience in conducting quantitative analysis 
and applying econometric models in order to construct 
relevant recommendations in a comprehensible and 
clear manner, valuable to clients. Federico has a PhD 
in business economics from KU Leuven University.
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