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 We, THE UNDERSIGNED ARBITRATORS, having been duly appointed under the 

International Chamber of Commerce Rules in force as of 1 January 2021 (“ICC Rules”) with the 

agreement of the Parties in accordance with the arbitration clause contained in the Parties’ Hotel 

Management Agreement dated 22 July 2014, C-1/R-1 (“HMA”) and having fully heard the proofs 

and allegations of the Parties, do hereby, issue this Final Award:  

I. THE PARTIES 

1. Claimants Ace Group International, LLC (U.S.A.) (“Ace Group”) and Ace Group Bowery 

LLC (“Ace Bowery”) or (“Manager”) and collectively “Ace” or “Claimants,” are 

Delaware limited liability companies, with their address at 7 West 30th Street, 12th Floor, 

New York, NY. For purposes of this proceeding, Claimants’ representative is Meriem 

Soliman, General Counsel. Claimants are represented by: 

Joshua D. Bernstein 

Darryl R. Graham 

Kathleen M. Prystowsky 

Anna Hanke 

      Jamie Shyman 

AKERMAN LLP 

1251 Avenue of the Americas, 37th Floor 

New York, New York 10020 

Tel: (212) 880-3800 

Joshua.Bernstein@akerman.com  

Darryl.Graham@akerman.com  

Kathleen.Prystowsky@akerman.com  

Anna.Hanke@akerman.com  

Jamie.Shyman@akerman.com 

 

2. Respondent 225 Bowery LLC (U.S.A.) (“Owner” or “Respondent”) is a Delaware limited 

liability company with an address at 187 Chrystie Street, New York, NY, represented by:  

Guy S. Halperin, Esq. 

Kyle M. Halperin, Of Counsel 

The Law Firm of Guy S. Halperin, PLLC 

27 East 21st Street, 9th Fl. 

New York, NY 10010 

Tel.: (212) 751-7555 

guy.halperin@halperinlaw.com 

kyle.halperin@halperinlaw.com  

Holly Hawkins Saporito 

Sarah Parker 
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Alston & Bird LLP1 

holly.saporito@alston.com 

sarah.parker@alston.com 

Claimants and Respondent are collectively referred to as the “Parties.” 

II. THE TRIBUNAL 

3. On 14 February 2022, the ICC Secretary General confirmed Edward P. Boyle and Fred 

Stevens as arbitrators. On 14 March 2022, Christina Hioureas was confirmed by the ICC 

Secretary General as Presiding Arbitrator, upon the proposal of the Co-Arbitrators and 

acceptance of the Parties, resulting in the constitution of the Tribunal on the same date. The 

contact details for the arbitrators are as follows: 

Christina Hioureas 

Foley Hoag LLP 

1301 Avenue of the Americas, 25th Floor 

New York, NY 10016 

chioureas@foleyhoag.com 

 

Edward P. Boyle 

Venable LLP 

1290 Avenue of the Americas, 20th Floor 

New York, NY 10104 

epboyle@venable.com 

 

Fred Stevens 

Klestadt Winters Jureller Southard & Stevens LLP 

200 West 41st Street, 17th Floor 

New York, NY 100036 

fstevens@klestadt.com 

4. Pursuant to Article 8 of Terms of Reference of 4 April 2022, as executed by the Parties, 

the Parties confirmed that the Tribunal has been validly appointed in accordance with the 

arbitration agreement, detailed below.  

 

                                                 
1 Respondent included Alston & Bird as counsel of record for the first time when providing its list of participants at 

the Virtual Merits Hearing on 10 June 2022. 
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III. LEGAL FRAMEWORK OF THE ARBITRATION 

A. The Arbitration Clause 

5. The arbitration agreement relied upon by the Parties is provided in Section 13.1 of the 

HMA (C-001/R-005): 

13.1(a) Except as otherwise specified in this Agreement, any dispute, controversy, or 

claim arising out of or relating to this Agreement shall be settled by arbitration in New 

York, New York, except to the extent inconsistent with this Agreement, in accordance with 

the Rules of Arbitration of the International Chamber of Commerce (or any similar 

successor rules thereto) as are in force on the date when a notice of arbitration is received. 

If any Party fails to appear at a duly scheduled and noticed hearing, the arbitrator is hereby 

expressly authorized to enter judgment for the appearing Party. 

13.1(b) Owner and Manager shall each appoint and pay all fees of a fit and impartial 

person as arbitrator who shall have had at least ten (10) years’ recent professional 

experience in the general subject matter of the dispute. Notice of such appointment shall 

be sent in writing by each Party to the other (the “Notice of Appointment”). If either Owner 

or Manager shall fail to appoint an arbitrator, as aforesaid, for a period of twenty (20) days 

after receipt of a Notice of Appointment from the other Party, then the arbitrator appointed 

by the Party having made such appointment shall require the International Chamber of 

Commerce to appoint the second arbitrator from its qualified panel of arbitrators, ands shall 

be a person having at least ten (10) years’ recent professional experience as to the subject 

matter in question. In the event such two arbitrators (the “Initial Arbitrators”) shall fail to 

agree upon any decision within thirty (30) days thereafter, such Initial Arbitrators shall 

appoint a third (3rd) arbitrator. If the Initial Arbitrators fail to agree upon a third arbitrator 

within forty-five (45) days after the appointment of the second arbitrator, then such third 

arbitrator shall be appointed by the International Chamber of Commerce from its qualified 

panel of arbitrators, and shall be a person having at least ten (10) years’ recent professional 

experience as to the subject matter in question. The fees of the third arbitrator and the 

expenses incident to the proceedings shall be borne equally between Owner and Manager, 

unless the arbitrators decide otherwise. The fees of respective counsel engaged by the 

Parties, and the fees of expert witnesses and other witnesses called for the Parties, shall be 

paid by the respective Party engaging such counsel or calling or engaging such witnesses. 

13.1(c) The arbitrators conducting any arbitration shall be bound by the provisions of 

this Agreement and shall not have the power to add to, subtract from, or otherwise modify 

such provisions. Owner and Manager agree to sign all documents and to do all other things 

necessary to submit any such matter to arbitration and further agree to, and hereby do, 

waive any and all rights they or either of them may at any time have to revoke their 

agreement hereunder to submit to arbitration and to abide by the decision rendered 

thereunder which shall be binding and conclusive on the Parties and shall constitute an 

“award” by the arbitrators within the meaning of the rules of the International Chamber of 

Commerce and applicable law. The judgment of the arbitrators shall be rendered within 30 

days after appointment of the third arbitrator. Such decision will be in writing and in 

duplicate, one counterpart thereof delivered to each of Owner and Manager. Judgment may 
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be had on the decision and award of the arbitrator so rendered in any court of competent 

jurisdiction in the United States. An arbitration award shall be effective when rendered by 

the arbitrators. 

13.1(d) For purposes of all disputes submitted to arbitration pursuant to the provisions 

hereof, decision of the arbitrators shall be deemed to be Approval of such matter by both 

Parties hereto for all purposes hereof. 

13.1(e) Any arbitration proceeding pursuant to this Section 13.1 shall be conducted in 

the English language. 

6. As confirmed by the Parties in the Terms of Reference, the lex arbitri is New York and the 

governing law is New York law. 

IV. LIST OF PARTICIPANTS AT THE REMOTE MERITS HEARING 

7. A remote merits hearing took place on 17 and 20-22 June 2022 (“Virtual Merits 

Hearing”). The following is a list of the individuals present at the Virtual Merits Hearing, 

including the locations from which they participated: 

A. Claimants’ Representatives: 

Meriem Soliman, Client Representative 

(Ojai, California) 

 

Carrington Paek, Client Representative 

(New York, New York) 

B. Claimants’ Counsel: 

Joshua D. Bernstein 

AKERMAN LLP 

(Huntington, New York) 

 

Kathleen M. Prystowsky 

AKERMAN LLP 

(Armonk, New York) 

 

Jamie Shyman 

AKERMAN LLP 

(Huntington, New York) 

 

Anna Hanke 

AKERMAN LLP 

(Brooklyn, New York) 
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C. Respondent’s Representative: 

David Paz, Witness and Client Representative 

(Israel- June 17) 

(California- June 20 -22) 

D. Respondent’s Counsel: 

Guy S. Halperin 

The Law Firm of Guy S. Halperin, PLLC 

(New York, New York) 

 

Kyle M. Halperin 

The Law Firm of Guy S. Halperin, PLLC 

(New York, New York) 

Holly Hawkins Saporito 

Alston & Bird LLP 

(Atlanta, Georgia) 

 

Sarah Parker 

Alston & Bird LLP 

(Atlanta, Georgia) 

E. Tribunal: 

Christina Hioureas 

Edward P. Boyle 

Fred Stevens 

(New York, New York) 

F. Expert Witnesses / Support Staff & Technicians / Court Reporter: 

Claimants’ Expert: 

Rachel Roginsky, Expert Witness 

Pinnacle Advisory Group 

(Boston, Massachusetts) 

 Respondent’s Expert: 

John Fareed, Expert Witness 

Horwath HTL 

(Hawaii- June 17) 

(Orlando, Florida- June 21 - June 22) 

Technical Assistant and Court Reporter: 

Bill Craddock 

Trust Tech Legal 

(Philadelphia, Pennsylvania) 
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Esquire Solutions 

Court Reporter 

V. PROCEDURAL HISTORY 

8. On 4 January 2022, Claimants filed a Request for Arbitration (“Request”) with supporting 

materials with the ICC Secretariat (“ICC” or “Secretariat”), which was received on the 

same date along with Claimants’ wire transfer of the non-refundable filing fee.  

9. On 7 January 2022, the Secretariat transmitted Claimants’ Request to Respondent. In the 

same communication, the Secretariat confirmed that the arbitration commenced on 4 

January 2022, and, inter alia, invited Respondent to submit an Answer within 30 days of 

that date. 

10. On 10 January 2022, the Secretariat informed the Parties that Respondent had been notified 

of the Request, confirmed that the deadline for Respondent to file an Answer is 9 February 

2022, confirmed Respondent’s deadline for nomination of the arbitrator is 31 January 2022, 

and confirmed the Provisional Advance payment deadline of 9 February 2022, among other 

things. 

11. On 13 January 2022, the ICC transmitted to the Parties, the Statement of Acceptance, 

Availability, Impartiality and Independence, as well as the curriculum vitae of Mr. Boyle, 

whom Claimants nominated as co-arbitrator. The ICC confirmed the Parties’ deadline to 

provide comments to Mr. Boyle’s disclosures of 9 February 2022. 

12.  On 13 January 2022, Nelson Migdal, Respondent’s representative, requested to be 

removed from the party list “in consideration of [his] lack of involvement in this asset for 

many years.” Respondent did not provide any further comment. On the same day, 

Claimants confirmed they had no objection to this request. 

13. On 13 January 2022, Claimants wrote to the Secretariat requesting that the amount in 

dispute be adjusted from $18,871,103 to $8,471,103.19 and that the corresponding 

provisional advance be adjusted accordingly. 

14. On 18 January 2022, the ICC acknowledged receipt of Respondent’s and Claimants’ 

correspondence of 13 January 2022, granted Mr. Migdal’s request to be removed from the 

party list, and adjusted the provisional advance from $115,000 to $98,000. 
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15. On 31 January 2022, Respondent nominated Mr. Stevens as co-arbitrator and requested a 

30-day extension to submit its Answer to the Claimants’ Request.  

16. On 1 February 2022, the ICC, inter alia, granted Respondent’s request for an extension 

until 11 March 2022, to file an Answer, confirmed the deadline for Respondent to raise a 

jurisdictional plea under Article 6(3) of the Rules to 9 February 2022, confirmed 

Claimants’ deadline to comment on Mr. Boyle’s disclosures, and acknowledged receipt of 

Claimants’ payment of the provisional advance. 

17. On 3 February 2022, Respondent confirmed contact information for future correspondence. 

On the same date, the Secretariat transmitted to the Parties the Statement of Acceptance, 

Availability, Impartiality and Independence, as well as the curriculum vitae of Mr. Stevens, 

whom Respondent nominated as co-arbitrator.  

18. On 4 February 2022, the ICC acknowledged receipt of Respondent’s 3 February 2022 

correspondence and updated the distribution list, in accordance with Respondent’s request.  

19. On 8 February 2022, Claimants confirmed that they had no comments on or objections to 

Mr. Stevens’ appointment as arbitrator. Claimants also confirmed they had no comments 

or objections to Mr. Boyle’s disclosures and appointment.  

20. On 9 February 2022, Respondent informed the Secretariat that it had “filed an order to 

show cause in the Supreme Court of the State of New York, County of Bronx in the action 

entitled Lester Scipio v. 225 Bowery LC and Ace Group Bowery LLC2 (“New York 

Litigation”) to stay the present arbitration proceeding. 

21. On 10 February 2022, the Secretariat acknowledged receipt of Claimants’ correspondence 

of 8 February 2022, and Respondent’s correspondence of 9 February 2022. The ICC 

confirmed that the Parties had no objections to the nomination of the co-arbitrators and that 

the co-arbitrators had 45 days from the appointment of the second arbitrator to nominate 

the president of the tribunal. The ICC confirmed that Respondent was not currently raising 

a jurisdictional plea under Article 6(3) of the Rules, confirmed the case caption, and 

reminded Respondent of its upcoming 11 March 2022 deadline to submit its Answer.  

                                                 
2 Lester Scipio v. 225 Bowery LC and Ace Group Bowery LLC, Supp. Ct. Bronx County Index No. 35616/2021 (Sup. 

Ct. N.Y). 
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22. On 14 February 2022, the ICC confirmed the appointment of Messrs. Boyle and Stevens 

and granted them 45 days to nominate the presiding arbitrator (i.e. 31 March 2022).  

23. On 22 February 2022, Claimants provided the ICC with an update regarding the status of 

the pending New York Litigation and Respondent’s order to show cause, filed on 9 

February 2022. The temporary restraining order was denied and the hearing for the motion 

was set to 7 March 2022, with Claimants’ opposition papers due by 28 February 2022. On 

the same day, Respondent sent a copy of the order to show cause to Claimants. On 23 

February 2022, the ICC acknowledged receipt of the Parties’ respective correspondence.  

24. On 10 March 2022, Respondent requested a three-day extension to submit its Answer to 

Claimants’ Request, moving the deadline to 14 March 2022. Respondent noted that it had 

previously asked Claimants’ counsel for a one-week extension but they did not consent. 

25. On 11 March 2022, the ICC acknowledged receipt of Respondent’s request and invited 

Claimants to comment by close of business. The ICC also enclosed the Statement of 

Acceptance, Availability, Impartiality and Independence and curriculum vitae of Ms. 

Hioureas, jointly nominated by the co-arbitrators as the Presiding Arbitrator. On the same 

day, Claimants agreed to Respondent’s request for an extension to submit its Answer on 

14 March 2022. The ICC granted Respondent’s request on the same date.  

26. On 14 March 2022, Respondent submitted its Answer and Counterclaims to Claimants’ 

Request, with supporting documents. The ICC acknowledged receipt the next day and 

confirmed a 14 April 2022 deadline for Claimants’ Reply.  

27. On 17 March 2022, the ICC, inter alia, informed the Parties that the advance on costs was 

fixed at $425,000 and enclosed the payment requests to be paid due 15 April 2022.  

28. On 21 March 2022, Tribunal provided to the Parties a draft agenda for the initial virtual 

Case Management Conference (“CMC”), a draft Terms of Reference, and a draft 

Procedural Order No. 1. The Tribunal requested that the Parties submit joint mark-ups of 

the drafts, together with a joint draft Procedural Timetable by 25 March 2022, and inquired 

as to their respective availability on 25 March 2022, for the CMC.  
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29. On 23 March 2022, Respondent requested that the CMC be moved to 30 March 2022, to 

provide the Parties with more time to provide their input on the draft documents. On the 

same day, the Tribunal set the CMC for 30 March 2022 at 11:30 am – 12:30 pm EST.  

30. On 29 March 2022, Claimants submitted the Parties’ joint submission of the Terms of 

Reference highlighting the provisions in dispute between the Parties.  

31. On 30 March 2022, just before the start of the CMC, Claimants submitted the Parties’ 

proposed agenda and revisions to the draft Procedural Order. The CMC was held on 30 

March 2022, during which the proposed contents of Procedural Order No. 1 were 

discussed. At the request of the Tribunal, during the CMC, Claimants provided a redlined 

copy of the draft Procedural Order and the Terms of Reference, reflecting the Parties’ 

changes. Claimants expressed their preference for an expedited procedural schedule, while 

Respondent underscored the importance of the Parties having enough time to prepare their 

respective cases. Respondent further requested the possibility of applying for a dispositive 

motion akin to a motion for summary judgment after the completion of document 

disclosure, as opposed to a dispositive motion at the outset on a legal issue akin to a motion 

to dismiss. The Parties were further asked if a dispositive motion on whether the events 

constituted force majeure would reduce the scope of the dispute. The Parties took differing 

positions in this regard.  

32. Following the CMC, on the same date, the Tribunal issued the following order:  

a)  Respondent’s request for dispositive motions is DENIED; 

b)  Claimant is ordered to provide a citation to the confidentiality provision 

contained in the Contract by no later than noon EDT on 31 March 2022; 

c)  The Parties are ordered to provide their respective case summaries and 

requests for relief by no later than noon EDT on 31 March 2022; 

d)  The Parties are ordered to provide a joint list of issues to be decided by the 

Tribunal by no later than noon EDT on 31 March 2022; 

e)  The Parties are ordered to provide their respective proposals for the 

Procedural Calendar –including hearing dates – taking into account the Tribunal’s 

denial of Respondent’s request for dispositive motions, by no later than noon 

EDT on 31 March 2022 (i.e. the Procedural Calendar shall not contain any 

deadlines for dispositive motions); 

With regard to (e), the Tribunal notes that it is available during the first week of 

June, with preference for the week of June 6. 

FILED: NEW YORK COUNTY CLERK 10/03/2022 06:01 PM INDEX NO. 653631/2022

NYSCEF DOC. NO. 13 RECEIVED NYSCEF: 10/03/2022



10 

33. On 31 March 2022, Respondent requested an extension to 2:00 pm that same day to provide 

its submissions. The Tribunal granted Respondent’s request and gave the Parties until 6:00 

pm EDT to provide their respective and joint drafts per the Tribunal’s order.  

34. On 31 March 2022, the Parties submitted their marked-up draft Terms of Reference, which 

included their respective summaries of the claims, relief sought, and the issues in dispute. 

The Parties also submitted their respective proposed Procedural Timetables to be attached 

as Appendix A to draft Procedural Order No. 1. Claimants informed the Tribunal that the 

HMA at issue in the proceedings does not contain a confidentiality provision, but that 

Claimants still request that any orders, decisions, or awards be kept confidential and that 

the final award not be published.  

35. On 31 March 2022, Respondent submitted a redlined copy of its proposed Procedural 

Timetable reflecting its changes and comments to Claimants’ proposal. The Tribunal 

acknowledged receipt of the Parties’ draft Terms of Reference and proposed Procedural 

Timetable.  

36. On 31 March 2022, Claimants submitted their Reply to Respondent’s Answer and 

Counterclaims. Claimants also informed the Tribunal that the court in the New York 

Litigation denied Respondent’s motion to stay the arbitration and ordered a stay of the New 

York Litigation until such time as this arbitration proceeding concluded. On the same day, 

Respondent objected to Claimants’ submission of a general denial to the counterclaims and 

requested that Claimants be ordered to specify their responses.  

37. On 31 March 2022, the Tribunal acknowledged receipt of the Parties’ submissions with 

respect to Claimants’ Reply to the Counterclaims and decided that Claimants’ Reply did 

not comply with Article 5 of the ICC Rules nor did it comport with the “Memorial-style” 

pleading format agreed to during the first CMC or enable an expedited resolution of the 

dispute. The Tribunal invited Claimants to provide an Amended Reply to the 

Counterclaims by no later than noon EDT, 4 April 2022. The Tribunal informed the Parties 

that a failure to do so would constitute a waiver of Claimants’ opportunity to reply to the 

Respondent’s Counterclaims.  

38. On 31 March 2022, the Tribunal informed the Parties that the requests for information in 

the Tribunal’s 30 March 2022 order remained outstanding and requested responses by no 

FILED: NEW YORK COUNTY CLERK 10/03/2022 06:01 PM INDEX NO. 653631/2022

NYSCEF DOC. NO. 13 RECEIVED NYSCEF: 10/03/2022



11 

later than noon EDT on 1 April 2022. Claimants further requested that the proceedings, 

any orders, decisions, or awards be kept confidential and that the final award not be 

published. Claimants also proposed four days for the hearing on the merits of the dispute. 

Lastly, Claimants submitted a comparison of the Terms of Reference against (1) the 

original draft provided by the Tribunal on 21 March 2022, and (2) the last version circulated 

to the Tribunal by the Parties on 29 March 2022.  

39. On 1 April 2022, Respondent proposed seven days for the hearing on the merits of the 

dispute. On the same date, the Tribunal offered the Parties two options for a five-day 

hearing: (1) 17-18 June 2022, and 20-22 June 2022 (to avoid Father’s Day on 19 June), or 

(2) 20-24 June 2022. Respondent selected Option 1 on the same date. With respect to the 

Terms of Reference, Respondent noted that it did not agree that the final award “will not 

be published.” The Tribunal took into account the Parties’ respective positions and issued 

an amended Terms of Reference.  

40. On 4 April 2022, Claimants submitted the final Terms of Reference executed by counsel 

for Claimants and Respondent. Claimants also advised that they would be available for 

both options for the Virtual Merits Hearing. Claimants also submitted their Amended Reply 

to Respondent’s Answer to the Request for Arbitration with Counterclaims (“Amended 

Reply”). The Tribunal issued the final counter-executed Terms of Reference on the same 

date.  

41. On 5 April 2022, having received input from Claimants on the proposed Virtual Merits 

Hearing dates, the Tribunal invited Respondent to confirm whether it maintained its 

preference for Option 1 or whether it would like to agree to Option 2. Respondent 

maintained its preference for Option 1 (i.e., over the Father’s Day weekend). On the same 

date, the Tribunal issued Procedural Order No. 1 (“PO1”). In response, Respondent 

requested clarification on the deadlines set in PO1.  

42. On 5 April 2022, the ICC acknowledged receipt of (1) Claimants’ 4 April 2022 

correspondence enclosing an electronic copy of its Amended Reply and (2) the Tribunal’s 

4 April 2022 correspondence enclosing an electronic copy of the Terms of Reference 

signed by the Parties and the Tribunal. The ICC noted, inter alia, that the amount in dispute 
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is now estimated at USD 8,530,000 (USD 8,500,000 in principal claims and USD 30,000 

in counterclaims) and issued an updated financial table.  

43. On 6 April 2022, the Tribunal ordered that pursuant to Respondent’s request for 

clarification, the deadline reflected in item 9 of PO1 for the submission of memorials was 

intended for both Parties. On the same date, the Secretariat acknowledged receipt of the 

procedural timetable and noted that the ICC Court would be invited in due course to extend 

the time limit for rendering the final award based on the procedural timetable.  

44. On 8 April 2022, Respondent requested clarification as to whether the Tribunal intended 

to hold a hearing on Saturday, 18 June 2022. On the same day, the Tribunal confirmed that 

the schedule option chosen by the Parties included a hearing date on 18 June 2022, as the 

Tribunal had specified on two separate occasions.  

45. On 27 April 2022, in accordance with PO1, the Parties delivered to the Tribunal for 

consideration and determination their respective Request for Production of Documents 

with a Redfern Schedule setting out the document disclosure requests which each party had 

made to the other, but which were disputed by the producing party. Claimants’ Redfern 

Schedule identified 16 disclosure requests, some uncontested and others disputed. 

Respondent’s Redfern Schedule identified 64 disclosure requests, some uncontested and 

others disputed. On 28 April 2022, the Tribunal confirmed receipt of the Parties’ Requests 

for Production of Documents. 

46. On 30 April 2022, the Tribunal issued Procedural Order No. 2 (“PO2”) in connection with 

the Parties’ respective Requests for Production of Documents and objections to the other 

Parties’ respective requests. 

47. On 16 May 2022, Respondent requested that the Procedural Schedule annexed to PO1 be 

modified because of Claimants’ “massive document production” which was produced 

without an index. Respondent informed the Tribunal that Claimants requested attachments 

for eight emails produced by Respondent which Respondent argued would violate a 

confidentiality agreement between Respondent and certain third parties. Respondent 

requested that “(1) Claimants be directed to produce the documents so that they correspond 

to Respondent’s document requests, (2) that some reasonable adjustments be made to the 

Procedural Schedule to enable the parties to complete and resolve all outstanding discover 
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issues, and (3) that the time for the submission of the memorials and reply memorials, and 

the Virtual Merits Hearing dates be extended by two weeks.”  

48. On 16 May 2022, Claimants objected that Respondent’s request was procedurally improper 

pursuant to PO1. Claimants asserted that the amount of documents is a problem of 

Respondent’s “own making” and that although there was no index, the documents were 

provided with metadata. Claimants requested that the Tribunal “order Respondent to 

immediately produce (1) the email attachments and the one presentation referenced (but 

not produced) to the 8 email communications identified by Claimants in their email to 

Respondent’s counsel that morning, and (2) Respondent’s 2020 profit and loss statement 

showing the revenues generated for June 4, 2020 – December 31, 2020, as ordered be 

produced in Procedural Order No. 2”; and “deny [Respondent’s] demand for an ‘index’ of 

Claimants’ documents corresponding to Respondent’s document requests.”   

49. On 16 May 2022, Respondent replied to Claimants’ objection stating that “there is no real 

prejudice to the Claimants if the Procedural Schedule is reasonably modified, especially 

when the absence of such modification will prejudice the Respondent.” 

50. Taking into account the Parties’ submissions, on 17 May 2022, the Tribunal ordered: 

(1) Respondent’s request to order Claimants to re-produce their documents in a 

manner that identifies the specific requests for production to which they respond is 

DENIED;  

(2) Respondent’s request to extend deadlines in the Procedural Timetable is 

GRANTED in part, as follows:  
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As per the Procedural Timetable, the Pre-Hearing Conference will take place on the 

afternoon of June 13, 2022, and the hearing dates shall be June 17-18, 20-22; and  

(3) Claimants’ request for production of (a) the email attachments and the one 

presentation referenced (but not produced) to the 8 email communications 

identified by Claimants in their email to Respondent’s counsel of May 16, 2022, 

and (b) Respondent’s 2020 profit and loss statement showing the revenues 

generated for June 4, 2020 – December 31, 2020, is GRANTED as follows: 

Respondent shall produce the documents in question by close of business on May 

18, 2022. Consistent with paragraph 86 of PO1, to the extent these documents 

contain trade secrets or are subject to contractual confidentiality obligations that 

Respondent owes to any third party, Respondent may mark such documents 

“Confidential – Subject to Confidentiality Agreement” prior to production.  Absent 

further relief from this Panel, Claimants and their counsel are prohibited from using 

such “Confidential” documents for any purpose except this arbitration. Prior to 

disclosing such “Confidential” material to any person in connection with this 

arbitration, Claimants’ counsel shall inform such person of these confidentiality 

obligations. 

51. On 18 May 2022, Claimants informed the Tribunal that Respondent had failed to meet its 

18 May 2022 deadline to produce “the email attachments and the one presentation referred 

to but not produced despite the fact that it is now past the close of business on May 18, 

2022.” Claimants requested that the Tribunal order the Respondent to produce these 

documents no later than 11:00 pm 18 May 2022, and if Respondent fails to do so, that 

“Respondent’s answer, defenses and counterclaims be stricken and that the parties proceed 

to a damages hearing to determine the amount of damages Respondent is liable to 

Claimants for, in addition to the injunctive relief sought by Claimants in this proceeding.” 

52. On 18 May 2022, Respondent apologized for the delay in producing the responsive 

documents and confirmed that they would “be transmitted this evening.” Respondent 

produced the responsive documents that evening.  

53. On 27 May 2022, Claimants submitted their Memorial (“Claimants’ Memorial”).  

54. On 28 May 2022, Respondent submitted its Memorial (“Respondent’s Memorial”). 

55. On 2 June 2022, Respondent submitted a corrected Memorial, which included exhibit 

references in the witness statements of David Paz and Hernan Galvis. 

56. On 6 June 2022, the Tribunal wrote the Parties regarding the upcoming Virtual Merits 

Hearing. The Tribunal confirmed that, in accordance with PO1, the Parties are to provide 

notification of the witnesses and experts that they intend to call, as well as whether any 
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interpretation will be needed by no later than 10 June 2022. The Tribunal further requested 

that, by the same date, the Parties provide a complete list of participants for the hearing, 

together with their respective titles and physical location from where they will be 

participating/testifying and a proposed hearing schedule. The Tribunal also requested that 

the Parties provide an agreed list of issues to be decided by the Tribunal (to the extent 

possible, or separate lists), together with hard copy hearing bundles containing most 

relevant documents for the Tribunal’s consideration, by no later than 12 June 2022. The 

Tribunal invited the Parties to indicate whether they would be available for a pre-hearing 

conference at 4 pm on Monday, 13 June 2022. 

57. On 8 June 2022, Claimants confirmed their availability for the pre-hearing conference and 

requested that the Tribunal provide the addresses where the hearing bundle should be 

delivered. The Tribunal confirmed receipt on the same date and provided the relevant 

address.  

58. On 8 June 2022, Respondent confirmed its availability for the pre-hearing conference. On 

the same date, Presiding Arbitrator Hioureas provided a virtual link to the Parties for the 

pre-hearing conference.   

59. On 8 June 2022, the Parties submitted their respective Reply Memorials and on 9 June 

2022, Respondent submitted an Appendix to John Fareed’s expert report.  

60. On 10 June 2022, Claimants confirmed that the hearing bundles would be ready and 

requested that the Tribunal provide the addresses where they should be delivered. On the 

same date, the Tribunal requested that the Parties confirm that their hearing bundle 

included a narrowed-down list of exhibits. Respondent confirmed that its hearing bundle 

included a narrowed-down list of exhibits, however, Respondent’s expert report would 

consist of all the documents included in the appendix to that report, with the exception of 

documents that may otherwise be in the Respondent’s hearing bundle.  

61. On 10 June 2022, Claimants confirmed their hearing bundle would include a narrowed-

down list of exhibits and, given that 12 June 2022, is a Sunday, requested that the hearing 

bundles be delivered on Monday 13 June 2022. On the same date, Respondent joined 

Claimants’ request to deliver the hearing bundles on 13 June 2022. The Tribunal confirmed 

that delivery of the hearing bundles by 13 June 2022 would be permissible.  
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62. On 10 June 2022, Respondent submitted the notification of (a) names of witnesses/experts 

to be cross-examined and (b) names of all participants who will be present at the hearing. 

This list introduced, for the first time, Holly Hawkins Saporito and Sarah Parker from 

Alston & Bird LLP as counsel. The Tribunal confirmed receipt on the same day and 

requested that the list of participants be included in the joint Annex B. On the same date, 

Respondent informed the Tribunal that it had “no problem adding the list of participants to 

the end of the [Annex B] as well.” Claimants also submitted their notification of (a) names 

of witnesses/experts to be cross-examined and (b) names of all participants who will be 

present at the hearing. The Tribunal confirmed receipt that same date. The Parties 

submitted their joint Annex B (Hearing Schedule) also on the same date.  

63. On 12 June 2022, Claimants submitted their separate final list of issues to be decided by 

the Tribunal and noted that Respondent will be submitting their modified list of issues. On 

the same date, the Tribunal confirmed receipt of the Parties’ Joint Annex B to Agenda for 

the Pre-Hearing Conference setting forth the Parties’ proposed agenda for the Virtual 

Merits Hearing and proposed a modification to the agenda subject to the Parties’ and 

witnesses’ availability.  

64. On 12 June 2022, Respondents submitted its list of issues to be decided by the Tribunal. 

Respondent specified that, with respect to its counterclaims and Claimants’ First, Second 

and Third causes of action, Respondent had not adopted Claimants’ framing of the issues 

and had recast them. However, with respect to Claimants’ Fourth through Seventh Causes 

of Action, Respondent had adopted, in part, and modified, in part, Claimants’ 

characterization of the issues. The Tribunal confirmed receipt on that same day. 

65. On 13 June 2022, the Pre-Hearing Conference was held. On 14 June 2022, the Parties 

submitted their joint hearing agenda which included virtual links for each of the hearing 

days. The Parties indicated that holding the hearing on 18 June 2022 would not be required.  

66. On 15 June 2022, the Tribunal issued Procedural Order No. 3 (“PO3”) detailing the 

protocol for the upcoming Virtual Merits Hearing. On the same date and pursuant to PO3, 

Respondent submitted additional legal authorities on the issue of damages in further 

support of Respondent’s Second Counterclaim for breach of contract.  

FILED: NEW YORK COUNTY CLERK 10/03/2022 06:01 PM INDEX NO. 653631/2022

NYSCEF DOC. NO. 13 RECEIVED NYSCEF: 10/03/2022



17 

67. On 16 June 2022, the Tribunal confirmed receipt of Respondent’s correspondence. On the 

same date, and pursuant to PO3, Claimants submitted the expert PowerPoint presentation 

of Rachel Roginsky. 

68. The Virtual Merits Hearing was held on 17 and 20-22 June 2022. 

69. On 19 June 2022, Claimants submitted four new publicly available documents that were 

recently located and not previously submitted into evidence that Claimants intended to use 

during the cross-examination of David Paz. Respondent objected to Claimants’ submission 

of additional documents, on the basis that the admission of new evidence during trial was 

not permitted under PO3.  

70. In response to these submissions on Claimants’ request to admit new documents into the 

record, on 20 June 2022, the Tribunal ruled that it would not admit Claimants’ additional 

documents in light of Article 4 of PO1, paragraph 80 of PO1, Article 3 of the IBA Rules 

on Taking Evidence and Section 5, paragraph 8 of PO3. More specifically: 

[T]he documents should be excluded from use. For this position, we cite a number 

of provisions, starting with Article 94 of the Procedural Order Number 1, which 

incorporates the IBA rules on taking evidence in international arbitration, 2020, as 

guiding principles; and thus we're operating under the Rules of Arbitration and not 

U.S. court proceedings, where a party might bring evidence on the date of the trial 

forward.  

We did take care to set out clear procedural orders, PO3, PO2, and PO1; and the 

intention of the spirit of all of these procedural orders is to avoid the element of 

surprise and give the parties the full opportunity to know what the other party is 

planning to use as support for their case and during examination. We further 

referred to Article 3 of the IBA rules on taking evidence, including Article 31 

“within the time ordered by the arbitral Tribunal, each party shall submit to arbitral 

Tribunal, and to the other parties, all documents available to it, on which it relies, 

including public documents and those in the public domain, except for any 

document that has already been submitted by the other party.” We further note that 

Procedural Order Number 1 specifies at Paragraph 80 that “For the purposes of 

efficiency and fair disposition of the issues in the case, the Tribunal expects the 

parties to put their full case forward at the earliest opportunity, whether in argument 

or by way of evidence, and not to split or hold over such matters to a later filing 

and by extension to the hearing itself.”  

Finally, we refer to Procedural Order Number 3, Section 5, Paragraph 8, referenced 

by Respondent that “the documents provided by 10:00 p.m., the night before, 

should not introduce new materials into evidence, directly or indirectly.” We also 
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note the issues raised by Respondent regarding the potential use of any responses 

by Mr. Paz in the other proceeding is -- is potentially prejudicial, and for these 

reasons, we rule that the documents shall be excluded for use, including for 

impeachment reasons. That said, the Tribunal will allow questioning of Mr. Paz on 

his relationship with Mr. Eliasaf, so that line of questioning is permitted. 

Just simply not using the publicly-available documents, which have been, as we 

understand, available publicly for around 30 days, if not more, in case of the website 

materials. So this is the manner in which we're prepared to proceed.3 

71. On 20 June 2022, Respondent submitted the expert PowerPoint presentation for John 

Fareed. On the same date, Claimants objected to the presentation submitted by Respondent 

stating that it relies on new documents and data not previously submitted into evidence in 

breach of PO3.  

72. On 21 June 2022, Respondent responded to Claimants’ objection arguing that, “there is no 

new information that changes any of the opinions in Mr. Fareed’s report.” Respondent also 

informed the Tribunal that it would be prepared to discuss this issue further during 

housekeeping on Day 3 of the Virtual Merits Hearing. On 21 June 2022, During Day 3 of 

the Virtual Merits Hearing, the Tribunal heard from the respective Parties on the 

admissibility of Respondent’s expert slides. Thereafter, the Tribunal issued its order: 

With respect to slides 10 and 11, the Tribunal is going to consider Claimants’ 

objection, after hearing from Mr. Fareed, as to the foundation of this data, including 

how he found this data in the public record, and, also, to provide this data, 

immediately, to Ms. Roginsky, for her consideration. And we will consider 

Claimant's objections, after we've had a chance to hear from Mr. Fareed, as to 

establishing the foundation of this underlying data.  

With respect to slide 12, we have the same ruling, which is that we’ll consider 

Claimants’ objection, after we've had a chance to hear from Mr. Fareed, as to where 

in Ms. Roginsky’s report or data the information comes from and to let me know 

more about the source.  

We have the same ruling for slide 23. We’ll need to hear from him as to the source 

of the information and where it could be found in Ms. Roginsky’s report or --or 

annexes.  

                                                 
3 Ace Group International (U.S.A.) and Ace Group Bowery LLC (U.S.A.) v. 225 Bowery LLC (U.S.A), ICC Case No. 

26805/PDP, Virtual Merits Hearing Transcript (“Virtual Merits Hearing Transcript”), Day 2: 30/14-33/3 

(Hioureas). 
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And, finally, we will admit slide 26, which is simply a PDF, demonstrating that 

there is hidden data. So we trust that those rulings are clear.4 

The Tribunal also confirmed that it “would like [Mr. Fareed] to address these issues at the outset, 

before he launches into his report.”5 The Tribunal further ordered that Respondent preclude all 

documents relied upon by Mr. Fareed in the above-referenced slides. 

73. In compliance with the Tribunal’s order, on 21 June 2022, Respondent sent to all Parties 

documents used during Mr. Fareed’s presentation, including, the CBRE Hotel Horizons 

(“CBRE”) June 2020 Report, the JF Capital Comp Report for May 2020, the JF Capital 

Comp report for June 2020, and the Tax Commission Income and Expense Statement.  

74. On 21 June 2022, Claimants submitted the publicly-filed documents that it intended to use 

during the cross-examination of Mr. Fareed (C-246 and C-247), which were introduced 

into evidence.  The Tribunal confirmed receipt that same day.  

75. On 21 June 2022, at 9:57 pm EST, Respondent submitted its Closing PowerPoint 

presentation.  

76. On 21 June 2022, at 10:10 pm EST, Claimants alerted the Tribunal and Respondent that it 

was still working on its closing presentation and that it would not be able to submit it by 

the 10:00 pm deadline. Respondent objected to Claimants’ delay in submitting its closing 

PowerPoint slides, arguing that PO3 requires a simultaneous exchange by the Parties, no 

later than 10:00 pm each evening and that the delay was highly prejudicial to Respondent, 

who submitted its closing presentation in a timely manner. Respondent reserved the right 

to move to strike Claimants’ closing presentation when it receives it.  

77. On 22 June 2022, at 12:54 am, Claimants submitted its closing presentation slides. Also on 

22 June 2022, pursuant to the Tribunal’s request, Claimants submitted the errata sheet to 

Ms. Roginsky’s expert report. On 22 June 2022, during Day 4 of the Virtual Merits 

Hearing, Respondent withdrew its objection to Claimants’ delayed submission of the 

PowerPoint presentation, stating that after reviewing the slides, Respondent “[doesn’t] 

                                                 
4 Virtual Merits Hearing Transcript, Day 3: 36/8-37/15 (Hioureas). 

5 Id. 38/4-6 (Hioureas). 
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have an objection”6 and that “we can move forward and streamline proceedings in that 

regard.”7 

78. On 28 June 2022, in light of the fact that the Parties had not yet received the final 

transcripts, the Parties jointly requested a two-day extension of the errata submission 

deadline to 1 July 2022. The Tribunal granted the Parties’ request that same day.  

79. On 30 June 2022, Respondent alerted the Tribunal that due to the number of errors in the 

transcripts, the Parties would require more time to review and provide their edits. 

Accordingly, the Parties jointly requested an extension to 6 July 2022 to submit their errata 

sheets. On 30 June 2022, the Tribunal granted the Parties’ joint request until 11 July 2022.  

80. On 6 July 2022, pursuant to the Tribunal’s request, the Parties submitted their respective 

timeline of events and key jurisprudence. The Tribunal confirmed receipt that same day.  

81. On 11 July 2022, Claimants provided, on behalf of both Parties, the final hearing 

transcripts, incorporating the Parties’ joint corrections. Respondent also provided the errata 

to the 21 June 2022 hearing with corrections from Mr. Fareed.  

82. On 13 July 2022, with Claimants’ consent, Respondent requested a one-week extension for 

the cost submissions from 15 July to 22 July 2022, due to the delay in receiving the 

corrected transcripts. The Tribunal granted the request on the same date. 

83. On 22 July 2022, the Parties filed their respective cost submissions. The Tribunal 

confirmed receipt that same day. On 17 March 2022, the Court fixed the time limit to render 

the final award to until 30 September 2022. 

84. The proceedings were closed on 17 September 2022. 

VI. NATURE OF THE DISPUTE 

85. This dispute arises out of a hotel management agreement between Manager and Owner, 

which was executed on 22 July 2014.8 The HMA provided for Owner to build a hotel on 

                                                 
6 Virtual Merits Hearing, Transcript, Day 4: 6/10-11 (Saporito). 

7 Id. 

8See Hotel Management Agreement between KAL REALTY LLC, VNAA LLC and TLLULE LLC and ACE GROUP 

BOWERY LLC (22 July 2014) (“HMA”) (C-001/R-005); Assignment and Assumption of Hotel Management 

Agreement and Technical Services Agreement from KAL REALTY LLC, VNAA LLC AND TLLULE LLC to KAL 
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property it owned in the Bowery neighborhood of Manhattan (“Hotel”), and for Manager 

to operate and manage the Hotel under a brand name to be determined in the future. The 

preamble of the HMA provided that the Hotel would include “200 rooms, a restaurant, a 

lobby bar, meeting space, and other facilities, installations, and amenities, and related 

retail, commercial, and support areas needed for the hotel.”9  

86. Manager’s corporate parent is Ace Group. Ace Group owns and operates the Ace Hotel 

brand of boutique hotels. Ace Group also owns the “Sister City” hotel brand, which was 

developed for “distilled service” micro-hotels.10    

87. We discuss the HMA in greater detail in Section VII(A) below. In broad strokes, the Parties 

agree that by virtue of the HMA, Owner granted Manager the rights and obligations to 

operate and manage the Hotel for the duration of the HMA’s term, in exchange for 

management fees, consisting of a base fee of 3% of the Hotel’s annual gross revenues, and 

an incentive fee, if the Hotel’s financial performance in a given year achieved certain 

specified benchmarks.11 The HMA provided for a 10-year initial term, starting on the 

Commencement Date, which would automatically extend for two additional five-year 

periods, unless Manager, in its sole discretion, chose not to extend.12 The HMA provided 

that the Hotel would be operated consistently with “Base Camp” standards, which would 

be developed after the Parties mutually agreed on a brand and concept for the Hotel.13 The 

Parties to the HMA later agreed that the Hotel would operate under Ace Group’s “Sister 

City” brand.14     

                                                 
BOWERY LLC, VNAA BOWERY LLC AND TLLULE BOWERY LLC (14 Feb. 2017) (“First Assignment”) (R-

006); Assignment and Assumption of Hotel Management Agreement and Technical Services Agreement from KAL 

BOWERY LLC, VNAA BOWERY LLC AND TLLULE BOWERY LLC to 225 BOWERY LLC (4 Mar. 2019) 

(“Second Assignment”) (R-007), (collectively, C-004). 

9 See HMA, Preamble (C-001/R-005). 

10 See Witness Statement of Juliette Imhof (20 May 2022) (“Imhof Witness Statement”), ¶ 17; Witness Statement of 

David Paz (“Paz Witness Statement”) (27 May 2022), ¶ 11. 

11 HMA, § 1.1 (definitions of Base Fee, Incentive Fee and Gross Revenue); § 5.2 (C-001/R-005). 

12 Id., §§ 3.1, 3.2. 

13 Id. § 1 (definitions of Base Camp Operating Standards, Base Camp Physical Standards); fn 1; § 2.4. 

14 See Imhof Witness Statement, ¶ 17; Paz Witness Statement, ¶ 11. 
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88. There is no dispute between the Parties that the Hotel opened for business 1 March 2019, 

which was the Commencement Date for purposes of the HMA.15 Manager operated the 

Hotel for Owner for approximately one year. Then, due to the COVID-19 pandemic, at 

Owner’s request, Owner and Manager agreed to close the Hotel temporarily on 20 March 

2020.16 While the Hotel was temporarily closed, Owner signed an agreement with the City 

of New York acting by and through its Department of Homeless Services (“DHS”)  and 

the Hotel Association of New York City (“HANYC”) (“DHS Agreement”) that 

repurposed the Hotel as a temporary homeless shelter.17 Ace did not consent to the DHS 

Agreement. The DHS Agreement was extended until, and including, 30 June 2021.18 After 

the DHS Agreement expired, Owner re-branded the former “Sister City” Hotel as “Untitled 

at 3 Freeman Alley,” offered rooms to consumers using the Airbnb platform and has been 

self-managing the property through an affiliated entity (“Airbnb Hotel”).  

A. Claimants’ Claims 

89. As detailed in Claimants’ Request, the Terms of Reference, and Claimants’ Memorial, Ace 

asserts the following claims against Respondent: 

(i) Breach of Contract (Count I) – Ace alleges that Owner breached the HMA by, 

among other things, entering into the DHS Agreement and converting the Hotel 

into a homeless shelter without Manager’s consent. Ace alleges that Owner further 

breached the HMA by terminating Manager’s employees, cutting off Manager’s 

access to Hotel accounts, and by operating the premises as the Airbnb Hotel after 

the DHS Agreement ended. Ace alleges that these actions “not only materially 

interfered with, but utterly destroyed, Manager’s ability to operate the Hotel in 

accordance with the Base Camp Operating standards,” and claim that the character 

                                                 
15 See Imhof Witness Statement, ¶ 28; Witness Statement of Brad Wilson (“Wilson Witness Statement”) (16 May 

2022), ¶ 19. 

16 Email from A. Jay to R. Eliasaf et. al., re closing the hotel (18 Mar. 2020) (C-179); see also Email from A. Jay to 

B. Wilson (12 Mar. 2020)  (“Paz told me, after reading the 90 day report, wants to close the hotel down temporarily”) 

(C-178); Email from B. Wilson to R. Eliasaf and D. Paz (19 Mar. 2020)  (“It is necessary in Manager’s reasonable 

opinion to temporarily suspend operation of the Hotel …”) (R-024); Email from A. Jay to R. Eliasaf, D. Paz et al., 

describing plan for temporary closure) (18 Mar. 2020) (C-179). 

17 The Hotel Use Agreement between the City of New York acting by and through its Department of Homeless 

Services and the Hotel Association of New York City, for Hotel located at 225 Bowery, New York, NY 10002 (the 

“DHS Agreement”) (4 June 2020) (C-197/R-072).  

18 Extension of the Hotel Use Agreement between the Department of Homeless Services, the Hotel Association of 

New York and the Sister City Hotel AKA 225 Bowery LLC (6 Oct. 2020) (C-198/R-072).  
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and reputation of the Hotel were put at risk.  Ace seeks damages in the amount of 

$8,372,187.00, plus pre-judgment interest of $1,626,727.32 for this claim.19 

(ii) Breach of Contract (Count II) – Ace alleges that Owner has not paid Ace Group 

and affiliates for various marketing, consulting and other chain services that were 

provided to the Hotel prior to its closure, and that Owner has also failed to pay 

management fees due for 2020, prior to the Hotel’s closure. Ace seeks damages in 

the amount of $77,018.93, plus pre-judgment interest of $14,964.88 for this claim.20 

(iii) Breach of Contract (Count III) – Ace alleges that, by engaging in the conduct 

alleged in support of Count I, Owner repudiated the HMA.   

(iv) Breach of Contract (Count IV) – Ace alleges that Owner breached Section 3.4.4 of 

the HMA by continuing to use Ace’s “Base Camp Rights” and “Base Camp 

Intellectual Property” at the premises without Ace’s permission, after Owner began 

using those premises as a temporary homeless shelter and later as the Airbnb Hotel. 

Ace alleges that the intellectual property rights at issue include:  (a) Ace Group’s 

Sister City and Last Light trademarks; (b) the two entrance gates that Ace designed 

for the Hotel; (c) the “custom-made” check-in kiosks in the lobby; (d) the “custom-

made” shelves and couch in the lobby; (e) the “custom-designed” tables and booths 

in the restaurant and rooftop bar; (f) the “custom-designed” lighting in the 

restaurant and rooftop bar; (g) all of the furniture in the guest rooms, “which is 

custom made and designed”; (h) the circular “custom-designed” mirror light over 

the sinks in the guest rooms; (i) the circular “custom-designed” lights in the guest 

rooms; and (j) the rectangular “custom-designed” lights over the desks in the guest 

rooms.  Ace seeks injunctive relief enjoining Owner from using Ace’s intellectual 

and physical property, plus damages equivalent to 2% of Owner’s gross revenues 

from 4 June 2020, to present equal to $260,390.90, plus pre-judgment interest of 

$50,594.00.21  

(v) Trademark Infringement and Unfair Competition (Count V) – Ace alleges that 

Owner violated the Lanham Act, 15 U.S.C. § 1114, by willfully infringing Ace’s 

registered “Sister City” trademark – specifically, by continuing to use the mark on 

certain items while the premises operated as a temporary homeless shelter and later 

as the Airbnb Hotel. Ace seeks money damages and an injunction against further 

use of the Sister City mark, see 15 U.S.C. § 1116. Ace also seeks statutory damages 

pursuant to 15 U.S.C. § 1117(c)(1) and/or (2), as well as actual damages, the costs 

of this action, and attorneys’ fees incurred in connection with this arbitration. 

(vi)  False Designation of Origin (Count VI) – Ace alleges that Owner’s promotion, 

marketing, offering for sale, and sale of rooms at the Airbnb Hotel has created a 

likelihood of confusion, mistake, and deception among the general public as to the 

affiliation, connection, or association with Ace Group or the origin, sponsorship, or 

approval of Owner’s use of the Sister City trademark and trade dress, in violation 

                                                 
19 Virtual Merits Hearing (17, 20-22 June 2022), Claimants’ Closing Presentation (22 June 2022), Slide 67. 

20 Id.  

21 Id. 
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of the Lanham Act, 15 U.S.C. § 1125. The trademark component of this claim 

concerns the “Sister City” and Last Light” marker; the trade dress component of 

this claim concerns the design features and furniture at issue in Count IV. Ace seeks 

an injunction and damages, as well as attorneys’ fees and costs. 

(vii)  Trade Dress Infringement & Unfair Competition (Count VI) – Ace alleges that 

Owner has committed trade dress infringement and unfair competition in violation 

of the Lanham Act, 15 U.S.C. § 1125(a), by using the Sister City trade dress and 

trademark in the marketing and operation of the temporary homeless shelter and 

later the Airbnb Hotel. The trademark component of this claim concerns the “Sister 

City” and “Last Light” marks; the trade dress component of this claim concerns the 

design features and furniture at issue in Count IV. Ace seeks an injunction and 

damages, as well as attorneys’ fees and costs. 

90. Claimants also request that the Tribunal issue an award striking Owner’s request for 

attorneys’ fees, and allocating the costs, including Claimants’ attorneys’ fees, of this 

arbitration to Owner, in accordance with ICC Rule 38. Specifically, Claimants seek (a) an 

award of its reasonable legal fees and costs, including its costs associated with the exchange 

of information in this proceeding; (b) awarding Ace its costs for experts; (c) requiring 

Owner to pay all of the remaining costs, fees, and expenses of the Tribunal, the costs of 

any assistance required by the Tribunal, the fees and expenses of the Tribunal, and 

requiring Owner to reimburse Ace for the amount of the fees and expenses it has already 

advanced. Claimants also request that the Tribunal grant Ace such other and further relief 

as deemed just and appropriate under the circumstances.22  

B. Respondent’s Defenses and Counterclaims  

91. As detailed in Respondent’s Answer and Counterclaims, the Terms of Reference, and 

Respondent’s Memorial, Owner asserts the following defenses to Ace’s claims: 

(i) Owner did not breach or repudiate the HMA because Manager was required under 

the HMA to consent to the DHS Agreement. Specifically, under HMA Sections 2.4 

(n) and (u), Manager was required to act “in good faith and fairness, and in a 

commercially reasonable manner, with respect to the proper operation and 

protection of and accounting for Owner's assets utilizing, on a reasonable basis, the 

full resources available within the Manager's organization, including, without 

limitation, the judgment, experience and advice of members of Manager's 

organization,” and to, “[c]onsistent with the terms hereof, advance the business, 

interest, long-term profitability and future prospects of the Hotel.”  By failing to 

fulfill these obligations, Manager breached and repudiated the HMA. 

                                                 
22 Claimants’ Memorial (“Claimants’ Memorial”) (27 May 2022), ¶ 443. 
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(ii) Owner did not breach or repudiate the HMA because its decision to enter into the 

DHS Agreement was “caused” by the COVID-19 pandemic, and this was permitted 

under the HMA’s force majeure clause, HMA Section 16.15. 

(iii) Owner never terminated the HMA or prevented Manager from managing the Hotel 

under the HMA, and it was instead Manager that chose to cease providing 

management services in connection with the Hotel.  

(iv) Owner is not liable for Causes of Action II or IV because Ace never served a notice 

of default under HMA Section 11.1, and so Owner’s cure period has not run. 

(v) Any continued use of the Sister City or Last Light trademarks at Owner’s premises 

has been unintentional and has not caused any harm. 

(vi) Owner has not violated any of Ace’s trade dress rights. Ace has failed to show 

secondary meaning or risk of customer confusion with respect to any of the design 

elements or furniture at issue, as would be required to prove these claims. Owner 

relies on a survey conducted by its expert Rob Wallace. Owner points out that Ace 

has not submitted any similar expert survey evidence to show secondary meaning 

or customer confusion. 

(vii) With respect to Ace’s statutory and contractual claims concerning the design 

features and furniture, there is nothing in the HMA that would require Owner to 

remove from the Hotel any furniture, fixtures, or artwork following termination of 

the HMA, even if it met the HMA’s definition of “Design Merchandise,” nor is 

there anything that would require Owner to procure a license from Ace to continue 

using such items post-termination. In addition, Owner owns the design elements 

and furniture at the premises, and is permitted to use them even after the Hotel 

closed. 

92. In addition, Owner asserts the following Counterclaims:   

(i) Breach of Fiduciary Duties (First Counterclaim) – Owner alleges that Ace breached 

its fiduciary duties to Owner by (i) “attempting to obstruct and sabotage its 

execution and implementation” of the DHS Agreement, and (ii) “attempting to 

wrongfully wrest ownership of the Hotel from Owner and replace him [sic] with a 

new owner by, among other things, trying to foment a mortgage foreclosure 

proceeding against Owner by its senior lender.” For relief, Owner seeks a 

declaration that Owner is entitled to terminate the HMA.  

(ii) Breach of Contract (Second Counterclaim) – Owner alleges that Ace’s refusal to 

consent to the DHS Agreement and related conduct breached Sections 2.4(n) and 

(u) of the HMA.  For relief, Owner seeks a declaration that Owner is entitled to 

terminate the HMA. 

(iii) Breach of Contract (Third Counterclaim) – Owner alleges that Ace breached the 

HMA by failing to maintain insurance for the benefit of the Owner after the DHS 

Agreement went into effect, and by failing to notify Owner that it was not going to 

continue the existing policy. For relief, Owner seeks a declaration that Owner is 

entitled to terminate the HMA.  
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(iv) Breach of Contract (Fourth Counterclaim) – Owner alleges that, as a result of Ace’s 

failure to maintain insurance for the benefit of Owner, Owner was required to pay 

$30,000 to settle a claim that would have been covered under the policy (if Ace had 

maintained it), and to incur legal fees in connection with defense of that claim. 

Owner seeks damages of less than $75,000. 

C. Claimants’ Defenses to Counterclaims and Reply Memorial 

93. As detailed in Claimants’ Reply Memorial and the Terms of Reference, Ace asserts the 

following defenses to Owner’s counterclaims: 

(i) Ace’s primary defenses to the First and Second Counterclaims are the facts 

submitted in support of Ace’s First and Third Causes of Action. Ace asserts that 

Owner has used COVID-19 as a pretext to terminate the HMA. Ace also asserts 

that the force majeure clause in the HMA does not apply because COVID-19 did 

not “cause” Owner to enter into the DHS Agreement.  Ace asserts that, if anything, 

it was a downturn in economic conditions that led Owner to decide to repurpose the 

Hotel as a temporary homeless shelter, and the force majeure clause expressly 

excludes economic downturns as a cause that could excuse nonperformance. 

(ii) With respect to the Third and Fourth Counterclaims, Ace argues that Manager was 

relieved of its obligations to maintain insurance coverage at the Hotel after Owner 

repudiated the HMA. Ace also asserts that it learned, upon investigation, that Ace 

could not maintain its insurance coverage for the Hotel if the Hotel were used as a 

homeless shelter. 

(iii) Ace also alleges that Owner’s Counterclaims are barred by bad faith, willful 

misconduct, and unclean hands, and that Owner would be unjustly enriched if 

permitted to recover. 

D. Respondent’s Rejoinder and Reply Memorial 

94. As detailed in its Rejoinder and its Reply Memorial, Owner asserts the following: 

(i) Owner denies Ace’s assertion that it used COVID-19 as a pretext to terminate the 

HMA on 4 June 2020. Owner further asserts that questions of intent and motive are 

not an element of a breach of contract claim and is thus not relevant to determining 

whether Owner breached the HMA.    

(ii) Owner argues that the “cause” giving rise to its nonperformance of obligations 

under the HMA was the COVID-19 pandemic, not the downturn of economic 

conditions. Owner notes that COVID-19 led to a multitude of governmental 

emergency declarations, including travel bans, border closures, and stay-at-home 

orders, that had a broad crippling impact on the entire hotel industry. 

(iii) Owner argues that there is no evidence that the quality or reputation of Ace’s “Sister 

City” brand could be tarnished by Owner’s operation of the Airbnb Hotel, and 

points to high-quality reviews from guests who stayed at the Airbnb Hotel.  
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(iv) With respect to the Lanham Act damages claims, Owner argues that Ace is not 

entitled to recover both disgorgement and actual damages, as this would lead to 

overcompensation.    

VII. THE TRIBUNAL’S DECISION 

95. As set forth below, the Tribunal finds for Ace on its First, Second, and Third Causes of 

Action, and part of its Fourth Cause of Action; Ace’s remaining Causes of Action are 

denied; Owner’s Counterclaims are denied. Claimants withdrew their Seventh Cause of 

Action.   

A. Ace’s First and Third Causes of Action; Owner’s First and Second 

Counterclaims 

96. Ace’s First Cause of Action asserts that Owner breached the HMA by entering into the 

DHS Agreement. Ace’s Third Cause of Action asserts that Owner anticipatorily repudiated 

the HMA by entering into the DHS Agreement. Ace seeks money damages as a remedy for 

these causes of action. Owner’s First Counterclaim asserts that Ace breached fiduciary 

duties to Owner by “attempting to interfere” with the DHS Agreement and by subsequently 

“attempting wrongfully to wrest ownership of the Hotel from Owner.” Owner’s Second 

Counterclaim asserts that Ace breached the HMA by failing to consent to the DHS 

Agreement. Owner seeks a declaratory judgment that Owner may terminate the HMA. 

Because these claims arise from the same corpus of facts and contract provisions, we 

address them together. 

1. Relevant Contract Provisions 

97. One of the fundamental provisions in the HMA is Section 2.2(b), under which Owner 

grants Manager the right to occupy and manage the Hotel without interference from Owner 

or anyone acting on Owner’s behalf.23 Section 2.2(b) provides: “Owner shall ensure that, 

so long as Manager is not in default under this Agreement beyond any applicable cure 

period, Manager shall be able to enjoy, occupy, and manage the Hotel throughout the 

Operating Term (i.e., prior to the expiration or earlier termination of this Agreement in 

accordance with its terms) free from interference or ejection by Owner, any mortgagee or 

                                                 
23 See HMA § 2.2(b) (C-001/R-005).  
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any other entity or individual claiming under, through, or by right of Owner.” (emphasis 

added).   

98. The HMA grants Manager exclusive authority over Hotel operations, with specific rights 

reserved by Owner.24 Section 2.4 provides: “Owner hereby authorizes and engages 

manager to act as the exclusive manager of the Hotel during the Operating Term, and 

Manager agrees to so act, subject to the Approved Annual Business Plan (and any 

permissible variances therefrom as provided in Article 4) and all applicable laws, with 

exclusive responsibility and complete and full control and discretion in the operation, 

direction, management and supervision of the Hotel, subject only to the limitations 

expressed herein.” The exclusive responsibilities that Owner granted to Manager include 

the following: 

 “Determine all terms for admittance and charges for rooms, commercial space and other 

amenities and services.”25 

 “Establish food and beverage policies (including pricing)…”26 

 the “sole right to select, appoint and supervise the general manager and all other Hotel 

Employees …” subject only to Owner’s right to approve the hiring or replacing of any 

‘Key Employee.’”27   

 “Determine all labor policies, including wage and salary rates and terms, fringe benefits, 

pension, retirement, bonus and employee benefit plans, collective bargaining agreements 

and the hiring or discharge of all Hotel Employees.”28   

 “Maintain the Hotel and the Furniture and Equipment in good operating order and 

condition in the manner which is the standard customarily used for hotels, in substantial 

compliance with the Base Camp Standards.”29   

                                                 
24 See id., § 2.4. 

25Id., § 2.4(a). 

26Id., § 2.4(d). 

27Id., § 2.3(a), (b). 

28Id., § 2.4(e). 

29Id., § 2.4(o). 
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 “The Operating Account shall be opened and maintained at all times solely by Manager…” 

and Manager has the right to “use all funds in the Operating Account for the payment of 

Gross Operating Expenses.”30   

 “Secure and retain acceptable guests, commercial tenants and customers for the Hotel.”31   

 “Promote the name and reputation of the Hotel.”32 

 “Execute occupancy and room rate strategies which will attempt to maximize total room 

revenues in the context of the market.”33 

 “[O]perate and manage the Hotel in strict compliance with the Base Camp Operating 

Standards.”34  

99. The phrase “Base Camp” is used in the HMA as a placeholder for an Ace brand and concept 

that the parties would agree on in the future.35 At some point after the HMA was signed, 

Ace developed the “Sister City” brand concept for “micro hotels,” and the parties agreed 

that the Hotel would operate under the “Sister City” brand.36  Accordingly, the “Base Camp 

Operating Standards” are the operating standards that Ace developed for the “Sister City” 

brand (i.e. “Base Camp Rights”), and the “Base Camp Physical Standards” are the 

standards for design, construction, physical amenities, and finishes that Ace developed for 

the “Sister City” brand.37 “Base Camp Standards” means both the Operating Standards and 

the Physical Standards.38   

100. In carrying out its duties, Manager was required to act “in good faith and fairness, and in a 

commercially reasonable manner, with respect to the proper operation and protection of 

and accounting for Owner’s assets utilizing, on a reasonable basis, the full resources 

available within the Manager’s organization, including, without limitation, the judgment, 

                                                 
30Id., §§ 5.1; 5.3. 

31Id., § 2.4(p). 

32Id., § 2.4(q). 

33Id., § 2.4(s). 

34Id., § 2.4. 

35 Id., § 1, fn 1. 

36See, e.g., Imhof Witness Statement, ¶ 17; Paz Witness Statement, ¶ 11. 

37See HMA, § 1 (C-001/R-005).  

38Id., § 1. 
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experience and advice of members of Manager’s organization.”39 Manager was also 

required to, “[c]onsistent with the terms hereof, advance the business, interest, long-term 

profitability and future prospects of the Hotel.”40   

101. In addition, both Owner and Manager were required to perform their obligations under the 

HMA “(i) acting as a reasonable and prudent Owner and Manager, respectively, of the 

Hotel, having regard to the type and quality of the Hotel” and “(ii) acting in a manner which 

preserves the character, physical condition, state of repair and reputation of the Hotel in 

accordance with the Base Camp Standards.”41 Manager was further required “at all times” 

to “maintain the Base Camp Operating Standards” and to “ensure that its operation of 

hotels pursuant to the Base Camp Rights will continue at a level substantially the same as 

or higher in quality than the level of operation maintained at the hotels in the Competitive 

Set.”42  

102. The HMA includes an “Extraordinary Events” or force majeure clause, which provides:   

“Extraordinary Events. Except as specifically limited herein, hereof, if either 

Party’s failure to comply with, perform or satisfy any representation, warranty, 

covenant, undertaking, obligation, standard, test or condition set forth in this 

Agreement is caused in whole or in part by any Extraordinary Event(s), such 

failure shall not constitute an Event of Default or default under this Agreement 

(unless the failure is a failure to procure or maintain insurance coverages specified 

in Article 8 or to make any monetary payments required by this Agreement), and 

such failure (except regarding insurance coverages and monetary payments) shall 

be excused for as long as the failure is caused in whole or in part by such 

Extraordinary Event(s).”43  

103. “Extraordinary Event” is defined in the HMA to mean, in its relevant part, “any of the 

following events, regardless of where it occurs or its duration: acts of nature without the 

interference of any human agency (including … disease, epidemic …); … action or 

inaction of governmental authorities having jurisdiction over the Hotel … and any other 

                                                 
39Id., § 2.4(n). 

40Id., § 2.4(u). 

41Id., § 2.4. 

42Id., § 2.8(a), (b).  

43Id., § 16.15 (emphasis added). 
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events beyond the control of Owner or Manager excluding, however, causes due to 

general downturn in economic conditions or insufficient funds.”44 

2. Owner Repudiated the HMA by Entering into the DHS 

Agreement 

104. On the bases of evidence presented in this arbitration, this Tribunal finds that Owner’s 

decision to enter into the DHS Agreement without Ace’s consent breached material 

provisions of the HMA. As a result of the DHS Agreement, Owner was no longer able to 

fulfill its obligations under the HMA to allow Manager to operate the Hotel. Owner also 

took other actions that prevented Manager from managing the Hotel while the DHS 

Agreement was in place and thereafter. Accordingly, we find that Owner repudiated the 

HMA.   

105. By entering into the DHS Agreement, Owner authorized non-parties to the HMA – namely, 

DHS and HANYC – to occupy and use the Owner’s premises (“Premises”) for purposes 

of operating a homeless shelter.  In so doing, Owner breached one of its core obligations 

to Manager in the HMA:  the obligation not to interfere with Manager’s rights to occupy 

and manage the Hotel under the “Sister City” brand.45   

106. The DHS Agreement also breached other material provisions of the HMA, by authorizing 

DHS and HANYC to perform functions at the Hotel that Owner had already granted to 

Manager, on an exclusive basis, in the HMA. For example, the DHS Agreement authorized 

DHS to prepare food for the Hotel, and provide “Breakfast, Lunch and Dinner to all 

Guests” at the Hotel,46 and to operate the Hotel’s “front of house operations.”47 The DHS 

Agreement also set a room rate of $110 per night for each room in the Hotel,48 and promised 

                                                 
44 Id., § 1 (emphasis added). 

45 Compare DHS Agreement, § I(d) (granting DHS and HANYC “the use of and access to the entire Hotel building”) 

(C-197/R-072) with HMA, § 2.2(b) (“Owner shall ensure that, so long as Manager is not in default under this 

Agreement beyond any applicable cure period, Manager shall be able to enjoy, occupy, and manage the Hotel 

throughout the Operating Term (i.e., prior to the expiration or earlier termination of this Agreement in accordance 

with its terms) free from interference or ejection by Owner, any mortgagee or any other entity or individual claiming 

under, through, or by right of Owner.”) (emphasis added) (C-001/R-005). 

46 DHS Agreement, § II(1) (C-197/R-072). 

47 Id., § II(2)(d). 

48 Id., § I(a). 
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that “the Hotel” would “take all reasonable steps to make repairs or adjustments as 

requested” by DHS or HANYC.49 These promises and authorizations to DHS and HANYC 

interfered with Owner’s promises to Manager in the HMA that Manager would act as “the 

exclusive manager of the Hotel during the Operating Term.”50 The terms in the DHS 

Agreement also prevented Manager from carrying out its obligations to ensure that the 

Hotel operated consistently with Brand Standards,51 and to perform specific functions such 

as setting room pricing, establishing food and beverage policies and pricing at the Hotel, 

making repairs at the Hotel, and determining policies for employees at the Hotel.52 

107. Of course, Owner could have entered into the DHS Agreement without breaching the HMA 

if Owner had first obtained Manager’s consent. Indeed, that is why no breach of the HMA 

occurred in March 2020 when the Hotel was closed temporarily on account of the COVID-

19 pandemic. The Parties do not dispute that Owner sought and obtained Manager’s 

consent to close the Hotel temporarily in March 2020, and the Parties together carried out 

a plan to effectuate the temporary closure.53    

108. Unlike the consensual temporary closure in March 2020, however, Ace did not consent to 

Owner’s decision to repurpose the Hotel as a temporary homeless shelter or, more 

specifically, to enter into the DHS Agreement.54 The evidence in the record shows that, on 

or about 14 May 2020, Owner began inquiring about a HANYC program to use hotels in 

New York City as temporary homeless shelters.55 After further communications, on 21 

                                                 
49 Id., § III(2)(j). 

50 HMA, § 2.4 (C-001/R-001) (emphasis added). 

51 Id., § 2.3. 

52Id., § 2.4. 

53 See, e.g., Email from A. Jay to B. Wilson (12 Mar. 2020) (“Paz told me, after reading the 90 day report, wants to 

close the hotel down temporarily”) (C-178); R-24 Email from B. Wilson to R. Eliasaf and D. Paz (19 Mar. 2020) (“It 

is necessary in Manager’s reasonable opinion to temporarily suspend operation of the Hotel …”) (R-024); Email from 

A. Jay to R. Eliasaf, D. Paz et al., describing plan for temporary closure (18 Mar. 2020) (C-179).  

54 It does not appear that Owner ever sought Ace’s consent to the DHS Agreement.  See Virtual Merits Hearing 

Transcript, Day 1: 156/24 – 159/2 (Boyle, Halperin) (When the Tribunal asked whether Owner ever formally asked 

Ace to consent to the DHS Agreement, Owner’s counsel responded “Not in those words, but I think when you look at 

the the totality of the - - of the email exchanges, you could certainly draw the conclusion that they were expecting 

them to consent.”). 

55 Paz Witness Statement, ¶ 35; Witness Statement of Hernan Galvis (“Galvis Witness Statement”) (27 May 2022), 

¶¶ 6-7. 
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May 2020, Owner received a draft homeless shelter agreement from HANYC.56  The 

record indicates that Owner had not yet included Manager in any of these communications 

with HANYC, and that the first communication Owner had with Manager about using the 

Premises as a temporary homeless shelter was 21 May 2020, when Owner sought 

information that was requested by HANYC.57   

109. Owner first presented Ace with a draft DHS Agreement to review on 25 May 2020.58 

Owner’s cover email did not ask for Ace’s consent, and instead asked “let me know what 

role you see for Ace if and when I enter into [the DHS Agreement].”59 The draft DHS 

agreement did not provide for Manager to perform any role while the Premises operated as 

a temporary homeless shelter.60   

110. Two days later, Ace informed Owner that it did not consent to the DHS Agreement or its 

encroachment on Manager’s rights under the HMA.61 Brad Wilson, then CEO of Ace 

Group, listed his concerns with the draft DHS Agreement. These concerns included that 

housekeeping, front desk, and engineering functions could not be outsourced because of 

labor union requirements; that using the building as a homeless shelter would negatively 

affect bookings when the Hotel reopened; that there would likely be negative local 

publicity; and that the costs of refurbishing the Hotel after it was used as a shelter may 

exceed net proceeds. He also wrote:  “I am sure you are aware that your actions in pursuing 

this agreement without our involvement or approval is … another breach of the 

management contract…. It is also potentially extremely damaging to the value of the asset 

and future earnings for both of us.”62   

                                                 
56 Email from HANYC to D. Paz Encl. Draft Agreement (21 May 2020) (R-033). 

57 Email from H. Galvis to M. Marin, D. Paz and K. Primaylon (21 May 2020) (R-0034). 

58 See Email from B. Wilson to M. Soliman (25 May 2020) (C-026); Email from D. Paz to B. Wilson, H. Galvis and 

A. Jay (25 May 2020) (R-042). 

59 Id. 

60 See, generally, Email from B. Wilson to M. Soliman (25 May 2020) (C-026). 

61 See, e.g., Email from R. Vogel to A. Jay (28 May 2020) (C-072); Email from B. Wilson to R. Eliasaf et. al., (27 

May 2020) (R-063). 

62 Email from R. Eliasaf to B. Wilson and D. Paz (27 May 2020) (C-071/R-067) (emphasis added). 
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111. On 29 May 2021, Meriem Soliman, Ace’s General Counsel, sent an email to Owner, stating 

that Ace “cannot consent to your entering into the [DHS Agreement] at this time.”63 Ms. 

Soliman’s email continued:  

“[I]n unilaterally pursuing plans to change the Hotel’s operations to such a degree 

that it no longer operates as a transient hotel and directing Hotel Employees to 

perform works related thereto, you must be aware that Owner is attempting to 

circumvent its contractual obligation to Manager and evade Manager’s exclusive 

right to operate the hotel and employ the employees.  Simply put, Owner does not 

have authority to enter into the [DHS Agreement], nor to direct Hotel Employees 

to perform related works at the Hotel.  Accordingly, we ask that Owner cease and 

desist from further negotiating or entering into the [DHS Agreement] over 

Manager’s objection or attempting to direct Hotel Employees.  Should Owner 

persist, we will deem it a breach of the parties’ [HMA] and will pursue all of 

Manager’s rights and remedies ….”64   

112. Despite Ace’s lack of consent to the DHS Agreement and Ace’s warnings that it would 

consider the DHS Agreement to be a breach of the HMA, Owner nevertheless entered into 

the DHS Agreement as of 4 June 2020, and thereby authorized DHS and HANYC to enter 

the Hotel to begin using the building as a temporary homeless shelter.65 

113. Significantly, the DHS Agreement contains a signature line for the “Hotel Manager.”66  

Although Ace had the exclusive right to manage the Hotel pursuant to HMA, an entity 

named “BHT Management, LLC” executed the DHS Agreement as the “Hotel Manager.”67 

Hernan Galvis signed the DHS Agreement on behalf of BHT Management, LLC, as its 

“Officer.”68 While Mr. Galvis did not say anything in his witness statement about his 

relationship to BHT Management, LLC, he did testify that since 2018, he was employed 

by Omnia Group, “a full-service development, design and building firm” founded by 

Owner’s principal David Paz.69 

                                                 
63 Email from M. Soliman to D. Paz (29 May 2020) (C-027/R-070). 

64 Id. (emphasis added). 

65 DHS Agreement (C-197). 

66 Id., § 3. 

67 Id., p. 14. 

68 Id.  

69 Galvis Witness Statement, ¶ 4. 
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114. On 4 June 2020, after DHS had begun moving into the Hotel and arranging to receive 

guests, Owner delivered to Ace a letter from Owner’s outside counsel, rejecting Ace’s 

cease-and-desist request and stating that Owner had signed the DHS Agreement and that it 

was effective as of that day.70 The letter stated that Owner expected Manager to terminate 

all remaining Hotel employees and to refrain from using funds in the Hotel accounts for 

any purpose without Owner consent.71    

115. On 5 June 2020, Ace sent Owner a notice of default, asserting among other things that 

Owner materially breached the HMA by Owner’s entering into the DHS Agreement, 

Owner’s demands that Manager facilitate transition of the Hotel to a temporary homeless 

shelter, Owner’s instruction that Manager should terminate all Hotel employees, and 

Owner’s demand that Manager cease using Hotel accounts for any purpose.72  The notice 

of default triggered a 30-day period for Owner to terminate the DHS Agreement and cure 

the other defaults listed. Owner did not cure these defaults.  Instead, Owner cut off 

Manager’s access to the Hotel’s operating accounts and removed Manager from the service 

account with the Hotel’s technology vendor.73   

116. The Tribunal finds that Owner breached the HMA by entering into the DHS Agreement, 

by demanding termination of all Hotel employees, by cutting off Manager’s access to Hotel 

bank accounts, by permitting another entity to execute the DHS Agreement as the “Hotel 

Manager,” and by removing Manager from vendor accounts that had provided services to 

the Hotel. Owner was given notice that the DHS Agreement, demands for termination of 

Hotel employees, and interference with Manager’s access to Hotel bank accounts 

constituted defaults under the HMA.  Owner failed to cure these default within the period 

prescribed by the HMA. Under New York law, these breaches amounted to an unjustified 

repudiation of the HMA by Owner.74  

                                                 
70 Email from G. Halperin to M. Soliman Encl. Letter (4 June 2020) (C-028/R-071). 

71 Id. 

72 See Email from J. Bernstein to D. Paz and R. Elisaf Encl. Notice of Default (5 June 2020) (C-031); Notice of Default 

(5 June 2020) p. 1.  

73 See Witness Statement of Meriem Soliman (“Soliman Witness Statement”) (24 May 2022), ¶¶ 90-96. 

74 See Norcon Power Partners, L.P. v. Niagara Mohawk Power Corp., 92 N.Y.2d 458, 463 (1998) (“A repudiation 

can be either ‘a statement by the obligor to the obligee indicating that the obligor will commit a breach that would of 

itself give the obligee a claim for damages for total breach’ or ‘a voluntary affirmative act which renders the obligor 
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3. HMA Sections 2.4(n) and (u) Did Not Require Manager to 

Consent to the DHS Agreement 

117. Owner does not argue that the DHS Agreement was consistent with the exclusive right and 

responsibilities that Owner granted Manager in the HMA75 Instead, Owner points to HMA 

Sections 2.4(n) and (u), and argues that these provisions required Manager to consent to 

the DHS Agreement. Section 2.4(n) required Manager to carry out its duties at the Hotel 

“in good faith and fairness, and in a commercially reasonable manner, with respect to the 

proper operation and protection of and accounting for Owner’s assets.” Section 2.4(u) 

required that Manager “[c]onsistent with the terms hereof, advance the business, interest, 

long-term profitability and future prospects of the Hotel.”76 It is the Tribunal’s view that 

neither of these provisions required Ace to consent to the DHS Agreement. 

118. We start with the requirement of commercial reasonableness in Section 2.4(n). As the 

Southern District of New York has observed, “[a] contractual requirement to act in a 

commercially reasonable manner does not require a party to act against its own business 

interests, which it has a legal privilege to protect.”77 We find that Manager acted in a 

“commercially reasonable manner” in its consideration of the proposed DHS Agreement. 

The DHS Agreement would change the core function of the Owner’s Premises from the 

Hotel to a temporary homeless shelter. Ace’s communications at the time show that Ace 

was open to considering temporary, alternative uses of the Premises to generate revenue 

for Owner during the pandemic, but was balancing the benefits of any proposed use against 

the potential negative consequences.78 For example, on 29 March 2020, Mr. Wilson at Ace 

                                                 
unable or apparently unable to perform without such a breach.’”) (citations omitted) (CLA-047); Long Island R.R. 

Co. v. Northville Indus. Corp., 41 N.Y.2d 455, 463 (1977) (“[I]f one party to a contract repudiates his duties thereunder 

prior to the time designated for performance and before he has received all the consideration due him thereunder, such 

repudiation entitles the nonrepudiating party to claim for total breach.”) (CLA-035); Computer Possibilities 

Unlimited, Inc. v. Mobil Oil Corp., 301 A.D.2d 70, 77 (N.Y. App. Div. 1st Dep’t 2002) (“[I]t has long been the law 

that a party repudiates a contract where [that] party, before the time of performance arrives, puts it out of his power to 

keep his contract...  Stated otherwise, a party repudiates a contract when it voluntarily disables itself from complying 

with its contractual obligations”) (citations and internal quotations omitted) (CLA-011). 

75 Claimants’ Memorial, ¶¶ 1-2.  

76 HMA, § 2.4(u). 

77 MBIA Ins. Corp. v. Patriarch Partners VIII, LLC, 950 F. Supp. 2d 568, 619 (S.D.N.Y. 2013) (citations and internal 

quote marks omitted) (CLA-041). 

78 See Email from B. Wilson to R. Eliasaf (29 May 2020) (C-076). 
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Group expressed his concern that Owner was rushing into an agreement to use the Hotel 

as a temporary homeless shelter without including Ace in the process and without fully 

considering the risks.79 The risks that he identified included state labor law requirements 

that staff receive two-week notice of any schedule changes; insurance coverage; Owner’s 

plan to have third parties make physical alterations at the Hotel that were requested by 

DHS and HANYC, while the Hotel was in a dispute with the relevant union; the long-term 

negative impact on the Hotel’s business; and potential reputational damage that could result 

from negative local press coverage.80 

119. Ace recognized that the DHS Agreement would benefit Owner financially - for example, 

an Ace Group member commented, “[a] lifeline for sure”81 This, however, does not mean 

Ace was required to consent to the DHS Agreement. In deciding whether to give up its 

contractual rights to manage the Hotel in deference to Owner’s desire to use the Hotel as a 

temporary homeless shelter, Ace had every right to assess whether the DHS Agreement 

was in its own commercial interests.82 As noted above, the DHS Agreement did not provide 

for Manager to have any role one the Hotel was operating as a temporary homeless shelter, 

and Mr. Eliasaf had questioned whether Manager should receive any management fees 

under the HMA while the DHS Agreement was in effect.83 In addition, the evidence shows 

that Ace believed the DHS Agreement was inconsistent with the Hotel’s long-term 

prospects, and with Ace’s own plans for the incipient “Sister City” brand. In his 27 May 

2020 email, Mr. Wilson stated that the proposed DHS Agreement was “potentially 

extremely damaging to the value of the asset and future earnings for both of us”84 In a 29 

May 2020 email, Ms. Soliman wrote that Manager was required to act in a manner that 

preserves the character and reputation of the Hotel, and that Ace had “very real concerns 

regarding the long term financial and reputational impact” that the proposed DHS 

                                                 
79 Id.. 

80 See, e.g., id.; see also Email from R. Vogel to B. Wilson, et. al., (29 May 2020) (R-069); Email from M. Soliman 

to D. Paz (29 May 2020) (C-027). 

81 See Email from A. Jay to K. Southerlin (26 May 2020) (R-058). 

82 See MBIA Ins. Corp., 950 F. Supp. 2d at 619 (CLA-041). 

83 See Email from B. Wilson to S. Economou and M. Soliman (26 May 2020) (C-068). 

84 See, e.g., Email from R. Eliasaf to B. Wilson and D. Paz (27 May 2020) (C-071); Email from B. Wilson to R. Eliasaf 

(29 May 2020) (R-067). 
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Agreement could have on the Hotel, and that such impact could “significantly impair the 

ability of the hotel to stabilize after the pandemic passes and achieve significant returns in 

the future.”85  We find that these concerns were credible at the time, and that Ace held them 

in good faith. 

120. Owner notes that Manager’s employees were assisting in various transition tasks prior to 

Ace’s 29 May 2020 notice that entering the DHS Agreement would breach the HMA.86 We 

do not see how Manager’s employees’ cooperation in this regard would support Owner’s 

arguments. The evidence shows that Manager and its employees responded reasonably and 

appropriately to Owner’s requests, while Ace senior leadership considered what to do about 

the draft DHS Agreement. As Mr. Paz testified, Ace objected to the draft DHS Agreement 

two days after receiving it.87 And, prior to seeing the draft DHS Agreement, Ace had 

communicated that it would need more information about the proposal to use the Hotel as 

a temporary homeless shelter.88 If anything, the cooperation that Owner received from 

Manager’s employees shows good faith on Ace’s part.    

121. At closing arguments, Owner’s counsel characterized Manager’s reasons for objecting to 

the DHS Agreement as pretextual, arguing that Ace was motivated by bias against 

homeless persons and was therefore, commercially unreasonable.89 These arguments are 

not persuasive. Based on the evidentiary record, Ace had formed a good-faith belief that 

the temporary use of the Hotel as a homeless shelter would have negative long-term 

reputational and economic consequences to the Hotel after it reopened. On this record, we 

cannot conclude that these subjective views were commercially unreasonable.   

122. Owner’s arguments that HMA Section 2.4(u) required Manager to consent to the DHS 

Agreement are also unavailing. HMA Section 2.4 and its subparts set forth multiple duties 

and obligations of Manager, including that Manager will “[c]onsistent with the terms 

                                                 
85 Email from M. Soliman to D. Paz (29 May 2020) (C-027). 

86 See, e.g., Email from A. Jay to H. Galvis (26 May 2020) (R-047); Email from A. Jay to C. Peak (26 May 2020) (R-

048); Email from H. Galvis to P. Sale (26 May 2020) (R-049); Email from B. Wilson to R. Eliasaf and D. Paz (27 

May 2020) (R-063); see also Galvis Witness Statement, ¶ 12. 

87 See Virtual Merits Hearing Transcript, Day 2: 157/23 – 161/5 (Cross Examination of D. Paz). 

88 See id., 161/18-164/3.  

89 See, e.g., Virtual Merits Hearing Transcript, Day 4: 127/23–141/10 (G. Halperin Closing). 

FILED: NEW YORK COUNTY CLERK 10/03/2022 06:01 PM INDEX NO. 653631/2022

NYSCEF DOC. NO. 13 RECEIVED NYSCEF: 10/03/2022



39 

hereof, advance the business, interest, long-term profitability and future prospects of the 

Hotel.”90 The introductory clause in Section 2.4(u)–“[c]onsistent with the terms hereof”–

is a critical modifier of the entire provision. Thus, Manager’s obligation to advance the 

“business, interest, long-term profitability and future prospects of the Hotel” must be 

consistent with its obligation to act as a “reasonable and prudent … Manager … of the 

Hotel, having regard to the type and quality of the Hotel,”91  its obligation to act “in a 

manner which preserves the character, physical condition, state of repair and reputation of 

the Hotel in accordance with the Base Camp Standards,”92 its obligation to “[m]aintain the 

Hotel and the Furniture and Equipment in good operating order and condition in the manner 

which is the standard customarily used for hotels, in substantial compliance with the Base 

Camp Standard,”93 its obligation to “[s]ecure and retain acceptable guests, commercial 

tenants and customers for the Hotel,”94 its obligation to “[p]romote the name and reputation 

of the Hotel,”95 and its obligation to “operate and manage the Hotel in strict compliance 

with the Base Camp Operating Standards.”96   

123. The evidence shows that Ace’s reasons for rejecting the DHS Agreement reflected due 

consideration for the factors in Section 2.4(u). As explained above, Ace expressed a good-

faith belief that repurposing the Hotel to serve as a temporary homeless shelter was 

inconsistent with the business, long-term profitability, and future prospects of the Hotel.97 

For example, in his 27 May 2020 email to Owner, Mr. Wilson at Ace stated that using the 

Hotel as a temporary homeless shelter is “potentially extremely damaging to the value of 

the asset and future earnings for both of us.”98 While Owner may have disagreed with Ace’s 

                                                 
90 HMA, § 2.4(u) (C-001/R-005). 

91 Id., § 2.4 (emphasis added). 

92 Id. (emphasis added).  

93 Id., § 2.4(o) (emphasis added). 

94 Id., § 2.4(p). 

95 Id., § 2.4(q). 

96 Id., § 2.4 (emphasis added). 

97 See, e.g., Email from B. Wilson to R. Eliasaf (29 May 2020) (C-076); Email from M. Soliman to D. Paz (29 May 

2020) (C-027); Email from R. Vogel to A. Jay (28 May 2020) (C-072); Email from B. Wilson to R. Eliasaf and D. 

Paz (27 May 2020) (R-063). 

98 Email from B. Wilson to R. Eliasaf and D. Paz (27 May 2020) (R-063). 
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conclusions about what was in the Hotel’s long-term interest, the HMA did not require that 

Ace acquiesce to Owner’s views.   

4. Owner’s Breach of the HMA Was Not Excused by the Force 

Majeure Provision 

124. Owner argues that its nonperformance of obligations under the HMA was excused by the 

force majeure provision in Section 16.15, in light of the exigencies of the COVID-19 

pandemic at the time.99 Owner bears the burden of proving that the terms of Section 16.15 

excuse Owner’s nonperformance under the HMA.100 Under New York law, “when the 

parties have themselves defined the contours of force majeure in their agreement, those 

contours dictate the application, effect, and scope of force majeure.”101 As Respondent 

notes in its Memorial, “[p]erformance is generally excused only where a contract clause 

excusing nonperformance due to circumstances beyond the control of the parties 

specifically includes the event that prevents performance.”102 A party seeking to avail itself 

of a force majeure defense must show that it took “virtually every action within its power” 

to perform its duties under the contract.103 

125. Under the plain language of Section 16.15, a party’s failure to perform its obligations under 

the HMA is excused if that failure is “caused in whole or in part” by an Extraordinary 

Event. “Extraordinary Event” is defined in the HMA to include disease, epidemic, and 

government action, but to exclude causes due to economic downturn or insufficient funds. 

No one disputes that the COVID-19 pandemic was an “Extraordinary Event,” and indeed, 

the Parties agreed to the voluntary and temporary closure of the Hotel in March 2020 

precisely because of the pandemic. But that is only part of the analysis. There is no evidence 

in the record that Owner’s breaches of multiple HMA provisions granting Manager 

exclusive rights to manage the Hotel was “caused” by the COVID pandemic. Instead, the 

record shows that the Hotel was already in a precarious financial position as a result of its 

                                                 
99 Respondent’s Memorial (27 May 2022), ¶¶ 224 - 260. 

100 See Phillips Puerto Rico Core, LLC v. Tradax Petroleum, Inc., 782 F.2d 314, 319 (2d Cir. 1985) (CLA-050). 

101 Constellation Energy Servs. Of New York, Inc. v. New Water Street Corp., 146 A.D.3d 557, 558 (N.Y. App. Div. 

1st Dep’t 2017) (CLA-095). 

102 Respondent’s Memorial, ¶ 237 (citing Kel Kim Corp. v. Central Markets, Inc., 70 N.Y.2d 900 (1987)). 

103 Health-Chem Corp. v. Baker, 915 F.2d 805, 810 (2d Cir. 1990) (CLA-020). 
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delayed opening104 and that the COVID-19 pandemic, which gave rise to a sudden 

economic downturn, only exacerbated the already existing suppressed demand for the 

Hotel. This put the Hotel in an increasingly difficult economic situation because Owner 

had a $68 million mortgage on the property.105  

126. Certainly, the combination of the belated opening of the Hotel, combined with the COVID-

19 pandemic and the Bank Hapoalim mortgage, incentivized Owner to find alternative 

ways to generate income at the Hotel.106 We note that there was no evidence in the record 

that the Owner was under immediate pressure from Bank Hapoalim to generate revenue to 

pay the mortgage. The record shows that Bank Hapoalim had agreed to defer the mortgage 

payments due for April, May, and June 2020.107 At the time Owner entered into the DHS 

Agreement, commercial foreclosures were forbidden in New York and, as Owner testified, 

Owner chose to enter into the DHS Agreement because it would provide $660,000 in 

monthly operating income that could be used to pay down Owner’s $336,000 monthly 

obligation on its mortgage with Bank Hapoalim.108 The cash flow from the DHS 

Agreement relieved Owner’s financial distress in June 2020 and thereafter.  Such conduct, 

which originated prior to the commencement of the COVID-19 pandemic and its effects, 

                                                 
104 See, e.g., Virtual Merits Hearing Transcript, Day 2: 43/2 – 44/5 (emphasis added):  

(Well, the hotel opened around March 2019.  It was completed in - - completely with the roof bar 

in July of 2019.  We took 68 million-dollar loans, that were based on the performance of what we 

assumed the hotel could do.  The hotel was supposed to make 7.5 million dollars a year, and the 

debt service alone was 5.1 without additional taxes and additional expenses; so if it - - if it would - 

- the $6.5 million a year was just to break even. 

Unfortunately on the first year of operation - - this was a devastating blow to me - - the hotel made 

only $2.9 million, which effectively meant that I had to put in over $4 million in the year of 

operations just keep the project afloat. 

So entering COVID, I already almost quashed all my liquidity reserves that I kept for a rainy day.  

I entered the COVID - - the COVID Pandemic with no ability to go - - to have enough cash liquidity 

to carry it through.  I’m not like a Paris Hilton or anything.  I already put in everything I had in it, 

including all my liquidity reserves.  I very, very concerned and very nervous how I could overcome 

this period with no income coming in).  

105 See Loan Document Modification Agreement between 225 Bowery LLC, David S. Paz, Omnia Properties and 

Bank Hapoalim, B.M. (“Loan Modification Agreement”) (Apr. 2020) (R-026); Paz Witness Statement, ¶ 30. 

106 See Executive Order § 202.8 (20 Mar. 2020) (prohibiting enforcement of any eviction of commercial tenants for a 

period of 90 days) (R-018); Executive Order § 202.28 (7 May 2020) (extending moratorium on commercial 

foreclosures through 19. Aug. 2020). 

107 Loan Modification Agreement (R-026). 

108 See Paz Witness Statement, ¶ 40. 
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does not amount to “cause” for purposes of the force majeure clause,109 which expressly 

excludes nonperformance “cause[d] due to general economic downturn in economic 

conditions or insufficient funds.”110 

127. Courts considering force majeure and COVID-19 have reached similar conclusions. As 

Claimants note in their Memorial, a Maryland court rejected similar force majeure 

arguments in a dispute between hotel owner and manager, holding that the COVID-19 

pandemic (and its severe impact on the hospitality industry) did not excuse Owner’s non-

performance of its obligations to finance hotel operations.111   

128. An examination of the relevant contract language in the HMA and in the hotel management 

agreement at issue in the Maryland case reveals they are substantively similar enough for 

the Maryland decision to be persuasive here.  The force majeure clause in the HMA states 

that:  

“Extraordinary Events. Except as specifically limited herein, hereof, if 

either Party's failure to comply with, perform or satisfy any representation, 

warranty, covenant, undertaking, obligation, standard, test or condition set 

forth in this Agreement is caused in whole or in part by any Extraordinary 

Event(s), such failure shall not constitute an Event of Default or default 

under this Agreement (unless the failure is a failure to procure or maintain 

insurance coverages specified in Article 8 or to make any monetary 

payments required by this Agreement), and such failure (except regarding 

insurance coverages and monetary payments) shall be excused for as long 

as the failure is caused in whole or in part by such Extraordinary Event(s).” 

129. Extraordinary Event” is defined in the HMA to mean, in its relevant part, “any of the 

following events, regardless of where it occurs or its duration: acts of nature without the 

interference of any human agency (including … disease, epidemic …); … action or 

inaction of governmental authorities having jurisdiction over the Hotel … and any other 

events beyond the control of Owner or Manager excluding, however, causes due to 

general downturn in economic conditions or insufficient funds.”112 

                                                 
109 HMA, § 16.15 (C-001/R-005). 

110 Id., § 1. 

111 See Marriott Hotel Servs., Inc. v. Wardman Hotel Owner, L.L.C., No. 483406-V, 2020 WL 10758279, at *10 (Md. 

Cir. Ct., Jan. 27, 2021) (CLA-038); see also Claimants’ Memorial, ¶ 319; fn 484.  

112 Id., § 1 (emphasis added). 
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130. Similarly, the force majeure definition in the hotel management agreement at issue in the 

Maryland case states:  

“’Force Majeure’ shall mean any of the following events beyond the control 

of the party claiming that a Force Majeure event has occurred, regardless of 

where it occurs or its duration that have a material adverse impact on the 

Hotel: acts of nature without the interference of any human agency 

(including hurricanes, typhoons, tornadoes, cyclones, other severe storms,  

winds,  lightning,  floods,  earthquakes,  volcanic  eruptions,  fires,  

explosions,  disease,  or  epidemics);  fires  and explosions caused wholly 

or in part by human agency; acts of war, attack, invasion or other acts of 

hostility by foreign enemies; civil war, rebellion, revolution, insurrection or 

usurpation of sovereign power; riots or other civil commotion; terrorism 

(including hijacking, sabotage, chemical or biological events, nuclear 

events, disease-related events, bombings, murder, assault, and kidnapping); 

strikes or similar labor disturbances; shortage of critical materials or 

supplies; action or inaction of governmental authorities having jurisdiction 

over the Hotel (including the revocation or refusal to grant licenses or 

permits, where such revocation or refusal is not due to the fault of the party 

whose performance is to be excused for reasons of Force Majeure); and any 

other events beyond the reasonable control of the parties (excluding, 

however, (i) lack of financing, or (ii) general economic and/or market 

factors which are not caused by one of the foregoing events).”113 

131. Accordingly, we find that Owner has failed to establish that its nonperformance of 

contractual obligations to Ace, including its obligation to maintain Ace as the Management 

Company,114 was excused by force majeure.   

5. Owner’s Arguments that Ace—Not Owner—Terminated the 

HMA are Meritless 

132. Owner also argues that it never terminated the HMA.115 Owner takes issue with Ace’s 

characterization that Manager was “physically ousted” from the Hotel on 4 June 2002, 

arguing that Manager’s employees were never required to leave the Premises.116 Owner 

claims that when it signed the DHS Agreement, it did not intend to terminate the HMA.117 

                                                 
113 See Marriott Hotel Servs., Inc. v. Wardman Hotel Owner, L.L.C., No. 483406-V, 2020 WL 10758279, at *3 (Md. 

Cir. Ct., Jan. 27, 2021) (CLA-038) (emphasis added). 

114 HMA, § 2.4 (C-001/R-005). 

115 See Respondent’s Memorial, ¶¶ 168-184; Paz Witness Statement, ¶¶ 38, 42-45, 47. 

116 Id. 

117 Id. 
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Owner further claims that Manager breached or repudiated the HMA by failing to ask to 

return to manage the Hotel after the DHS Agreement ended.118  

133. As an initial matter, it is immaterial whether Owner used force to “oust” Manager from the 

Hotel. Regardless of whether Manager’s employees were compelled by force to leave the 

Hotel on 4 June 2020, by allowing DHS and NYHAC to enter the Hotel and use it as a 

temporary homeless shelter in contravention of Manager’s rights under the HMA, Owner 

effectively threw Manager out of the Hotel. Owner’s arguments that it did not “intend” that 

the DHS Agreement would terminate the HMA are, in a sense, immaterial. As 

Respondent’s counsel has noted, establishing intent is not required to determine whether a 

breach of contract occurred,119 or in determining whether those breaches amounted to a 

repudiation.   

134. Nevertheless, based on substantial evidence in the record, we find that Owner’s words and 

actions before and after 4 June 2020, reveal that Owner did intend to terminate the HMA. 

This evidence corroborates the Tribunal’s conclusions that Owner repudiated the HMA.  

Owner was considering removing Ace as the Hotel manager as early as November 2019, 

several months before COVID-19 was a concern in New York. At that time, Owner began 

discussions with Radisson about potentially rebranding the Hotel as a Radisson RED, 

which would mean terminating the HMA.120 The evidence shows that those discussions 

with Radisson progressed and became more serious.121 By March 2020, Owner had told 

Radisson that it planned to terminate the HMA in order to convert the Hotel to a Radisson 

RED.122 Summarizing a 17 March 2020 call with D. Paz, and reporting that Owner “agrees 

to move into the Radisson RED” and “wants to start discussions with Ace taking advantage 

                                                 
118 Id. 

119 See Virtual Merits Hearing Transcript, Day 1: 151/7-8 (Halperin) (“Whatever his motive or intent was, it doesn’t 

really matter.”). 

120 See, e.g., Email from B. Wilson to D. Paz (2 Dec. 2019) (R-080); Virtual Merits Hearing Transcript, Day 2: 77/24–

82/7 (Cross Examination of D. Paz). 

121 See, e.g., Email from M. Williams to D. Paz (6 Feb. 2020) (C-204); Email from D. Paz to M. Williams (10 Feb. 

2020) (C-205); Email from J. Bosch to D. Paz et. al., (5 Mar. 2020) (C-206); Email from D. Paz to W. Susser (16 

Mar. 2020) (C-207); Email from D. Paz to R. Eliasaf (13 Mar. 2020) (C-208); Virtual Merits Hearing Transcript Day 

2: 96/15–110/20 (Cross Examination of D. Paz). 

122 See Email from D. Paz to J. Bosch (18 Mar. 2020) (C-209). 

FILED: NEW YORK COUNTY CLERK 10/03/2022 06:01 PM INDEX NO. 653631/2022

NYSCEF DOC. NO. 13 RECEIVED NYSCEF: 10/03/2022



45 

of the Covid Status as he will close the hotel, so that he will cancel their agreement.”123 

During the hearing, Mr. Paz testified, “nor do I deny that before COVID-19 from March 

2020, Owner explored whether it could engage [the] services [of] another hotel operator 

who might be able and willing to provide Owner with [a] guaranteed revenue stream, unlike 

the terms of the HMA.  I was very transparent [with] Ace about this including about 

discussions Owner had with Radisson [Hotel G]roup, in or about January 2020…”124 

135. Owner’s resolve to terminate the HMA seemed concrete by early May 2020. On 4 May 

2020, Owner’s principal Mr. Paz sent Owner’s mortgagee Bank Hapoalim a written request 

for authorization to terminate the HMA.125 Owner had also drafted a notice to Ace that 

Owner was terminating the HMA. Owner withdrew its notice to the bank and did not send 

the termination notice to Ace only because Mr. Eliasaf, the representative of Owner’s 

Northwinds investor, did not consent. Mr. Eliasaf wrote to Mr. Paz that the notice was a 

“huge” mistake and that they had agreed to consult with attorneys before terminating the 

HMA.126 Only ten days later, Owner reached out to HANYC about potentially using the 

Hotel to provide temporary homeless shelter services.127 And, shortly thereafter, Owner 

signed the DHS Agreement without Manager’s consent, and thereby repurposed the Hotel 

as a temporary homeless shelter to be operated by third parties without any involvement 

by Ace.  

136. Ace did not learn that Owner had signed the DHS Agreement until 4 June 2020. Mr. Paz 

testified that he deliberately concealed from Ace that the DHS Agreement would be 

                                                 
123 Id. 

124 Virtual Merits Hearing Transcript, Day 2: 92/2-12 (Cross Examination of D. Paz); see generally Paz Witness 

Statement, ¶ 25. 

125 See Email from D. Paz to R. Eliasaf (4 May 2020) (C-219); Virtual Merits Hearing Transcript, Day 2: 146/4-13 

(Cross Examination of D. Paz). 

126 See Email from R. Eliasaf to D. Paz (4 May 2020) (C-220); Paz Witness Statement, ¶ 33; Virtual Merits Hearing 

Transcript, Day 2: 146/20 – 149/22 (Cross Examination of D. Paz). 

127 See Paz Witness Statement, ¶ 35; Galvis Witness Statement, ¶¶ 6-7. 
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effective 4 June 2020, because he did not want Ace taking legal action to attempt to enjoin 

it.128 

137. After the DHS Agreement was in effect, Mr. Paz told several third parties that Owner had 

terminated the HMA with Ace.129 In his 11 June 2020 email to Bank Hapoalim, he stated 

“[w]e are currently disputing with Ace over the termination of services provided by Ace 

and are working with our attorneys to officially terminate the HMA.”130 In a 20 July 2020 

email, Mr. Paz stated that Owner “suspended Ace’s management” on 4 June 2020.131 Also 

on 20 July, Mr. Paz sent an email stating that “[Owner] took over Hotel operations” on 4 

June 2020.132 And, in the 3 September 2020 emails between Mr. Paz and Mr. Eliasaf, Mr. 

Eliasaf wrote that Northwinds was “NOT supportive in terminating [A]ce,” to which Mr. 

Paz responded, “Luckily, [A]ce was snotty enough to tell me they prohibit me from making 

a shelter[.]  And at that point, I told them to go fuck themselves as I have a mortgage to 

pay.”133 Indeed, as late as 7 October 2021, Mr. Paz wrote to Berkshire Hathaway, “I fired 

[A]ce mgmt. and took matters to my own hands…. Since than [sic], I managed the hotel 

myself.”134 Indeed, the record shows that, after the term of the DHS Agreement ended in 

mid-2021, Owner has been operating the Hotel as a self-managed Airbnb Hotel.135   

138. During cross-examination at the Virtual Merits Hearing, Mr. Paz characterized some of the 

emails cited above as “boasting” and “just talk,” and said that he was “talking 

inaccurately.”136  We find that Mr. Paz’s testimony on this point is not credible in the face 

of the substantial documentary evidence described above. On this record, it seems more 

likely that Owner tried to have its cake and eat it too: use the DHS Agreement to effectively 

                                                 
128 Virtual Merits Hearing Transcript, Day 2: 217/7–220/15 (Cross Examination of D. Paz) (“I did not want to disclose 

[the] exact date because I was concerned they would go and file for an injunction with the court, and prevent DHS 

from coming in and thereby having me go under.”); see also Email from D. Paz to A. Jay (3 June 2020) (C-077). 

129See, e.g., Email from H. Galvis to D. Paz (18 June 2020) (C-224).  

130 Id., at p. 3. 

131 Email from D. Paz to H. Galvis and K. Primaylon (5 Aug. 2020) (C-231). 

132 Id. 

133 Email from D. Paz to R. Eliasaf (3 Sept. 2020) (C-232). 

134Email from D. Paz to H. Galvis and M. Nadri (7 Oct. 2021) (C-233). 

135 Respondent’s Memorial, ¶ 265; Paz Witness Statement, ¶ 48; Galvis Witness Statement, ¶ 24.  

136 Virtual Merits Hearing Transcript, Day 2: 259/8–260/16 (Cross Examination of D. Paz).  
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remove Ace from any role at the Hotel, but avoid expressly telling Ace that the HMA was 

terminated to try to avoid the resulting economic consequences. Further support for this 

view lies with the fact that Owner did not attempt to bring Ace back after the conclusion 

of the term of the DHS Agreement. Certainly, by at least March 2020, Owner knew that 

the decision to terminate the HMA would require Owner to “pay out [A]ce,” as Mr. Paz 

had emailed to Radisson.137   

6. Owner Has Not Established that Ace Breached Any Fiduciary 

Duty 

139. Owner has failed to establish that Manager breached fiduciary duties to Owner, as claimed 

in Owner’s First Counterclaim. Owner does not argue that Manager owed any duties 

beyond those set forth in the HMA. New York courts routinely dismiss breach of fiduciary 

duty claims by hotel owners that are duplicative of claims for breach of the management 

agreement.138 In any case, for reasons discussed above, Owner has failed to prove that 

Manager’s refusal to consent to or cooperate with the DHS Agreement breached any 

fiduciary duty that may have been owed to Owner.   

140. In addition, there is no evidence to support Owner’s allegations that Manager breached 

duties by “attempting to wrongfully wrest ownership of the Hotel from Owner and replace 

him with a new owner by, among other things, trying to foment a mortgage foreclosure 

proceeding against Owner by its senior lender.”139 The record shows that, on 15 June 2020, 

Manager sent Bank Hapoalim a copy of its 5 June 2020 notice of breach to Owner,140 but 

this was required by the terms of the 4 March 2019 Subordination, Non-Disturbance and 

Attornment Agreement (“SNDA”) between Bank Hapoalim and Ace.141 Owner has not 

                                                 
137 See Email from D. Paz to W. Susser (16 Mar. 2020) (C-207). 

138 See, e.g., M&C New York (Times Square), LLC v. Accor Management US, Inc., 2021 WL 777667, at *4 (N.Y. 

Supr. Comm. Div. N.Y. Countym 28 Feb. 2021) (noting that “the Appellate Division routinely dismisses hotel owners’ 

attempts to pass off contract claims as breach of fiduciary duty claims,” and citing cases) (CLA-037). 

139 See Respondent’s Answer to Request for Arbitration with Counterclaims (“Answer”), ¶¶ 17, 82-91; Terms of 

Reference (“Terms of Reference”) (4 Apr. 2022), § 11(d)(xxi), 12(c)(xliv). 

140 See Manager’s Notice to Bank Hapoalim under SNDA (15 June 2020) (C-080). 

141 See Subordination and Non-Disturbance and Attornment Agreement (“SNDA”) (1 Mar. 2019) § 6 (C-009). 
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identified any other communications by Ace to Bank Hapoalim in support of its breach of 

fiduciary duty allegations.   

141. The only other evidence in the record that could conceivably relate to these general 

allegations is that, in August and September 2021, Ace toured the Hotel with 

representatives of Liberty Hotel Advisors, for the purposes of considering a potential offer 

to buy or lease the Hotel.142 The evidence shows that the tour was permitted and facilitated 

by Mr. Eliasaf of Northwinds, one of Owner’s main investors at the time.143 Mr. Paz 

testified that Mr. Eliasaf told him about the opportunity and tour in advance, that Mr. Paz 

was in favor of considering it, and that Mr. Paz was “upset” when he learned later that Ace 

was involved in the potential opportunity.144 Nothing about Ace’s pursuit of this 

opportunity could be viewed as “wrongful.”  

*** 

142. Accordingly, we find that Ace has established that Owner is liable for breach of contract 

under Ace’s First Cause of Action and for anticipatory repudiation under Ace’s Third 

Cause of Action, and these claims are GRANTED.  We find that Owner has not established 

that Ace is liable for breach of contract under Owner’s First Counterclaim, or that the 

declaratory judgment sought in Owner’s Second Counterclaim should be issued, and these 

claims are DENIED.   

B. Ace’s Second Cause of Action 

143. Ace’s Second Cause of Action is that Owner has breached its obligations to reimburse 

Manager for (i) unpaid management and marketing fees through March 2020, and (ii) the 

amount that Manager paid on Owner’s behalf for operating expenses and services under 

the HMA. Manager was entitled to receive a management fee for its operation of the Hotel 

from 1 January through 20 March 2020.145 Manager was also entitled to charge Owner for 

                                                 
142 See Soliman Witness Statement, ¶ 105. 

143 See id. 

144 See Virtual Merits Hearing Transcript, Day 2: 237/15–238/19 (Cross Examination of D. Paz). 

145 See HMA, § 5.2 (C-001/R-005). 
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Chain Services and Consulting and Agency Services for the Hotel,146 and Owner was 

responsible for paying all of the Hotel’s operating expenses, including amounts that were 

paid directly by Manager.147   

144. Ace submitted written testimony from its General Counsel, Ms. Soliman, to support these 

amounts at issue in this claim. According to Ms. Soliman’s testimony, the total amount 

owed to Ace for unpaid Management Fees and unreimbursed expenses is $77,018.93.148 

Claimants’ valuation expert, Ms. Roginsky, included this in her damages calculation 

without analysis.149 Mr. Fareed expressly did not opine on this charge.150 Accordingly, the 

Tribunal relies on the testimony of fact witnesses and supporting documentary evidence on 

this issue.   

145. Owner did not submit any evidence to suggest that it is not liable to pay Manager these 

amounts, or to dispute the accuracy of the amounts, but argues that Manager never provided 

Owner with notice of these breaches (or a 10-day grace period to make payment), citing to 

HMA § 11.1(a).151 The Tribunal has already determined that Owner materially breached 

and repudiated the HMA as of 4 June 2020. As a result of Owner’s material breach and 

repudiation, Manager was relieved of any obligation it may otherwise have had to provide 

notice of breach and an opportunity to cure with respect to unpaid amounts due under the 

HMA.152 

146. In any case, Section 11.1(a) of the HMA does not allow Owner to avoid payment 

obligations to Manager simply because Owner did not receive a 10-day notice. Rather, the 

Section merely states that it is an Event of Default in the event Owner does not make 

payment within 10 days after receiving notice. Ace’s rights to payment are not contingent 

                                                 
146 See id., § 2.12(a). 

147 See id., § 2.7; 5.3; 5.5. 

148 Soliman Witness Statement, ¶¶ 106-112; Ace’s Detail Historical Aged Trail Balance for Sister City Hotel, with 

attached invoices (23 May 2022) (C-036). 

149 Expert Report of Pinnacle Advisory Group (“Pinnacle Report”) (26 May 2021), ¶ 84. 

150 Horwath HTL Response Report (“Horwath Report”) (7 June 2022), p.47. 

151 Virtual Merits Hearing Transcript, Day 4: 227/8 – 232/8; Respondent’s Memorial, ¶ 211; Paz Witness Statement, 

¶ 19. 

152 See, e.g., Wolff & Munier, Inc. v. Whiting-Turner Contr. Co., 946 F.2d 1003, 1009 (2d Cir. 1991) (CLA-075). 
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upon proving an Event of Default, and none of the relief sought by Ace in this case requires 

a finding that Owner’s failure to pay these amounts constituted an Event of Default.   

147. For these reasons, we find that Claimants have established that Respondent is liable for 

breach of contract under their Second Cause of Action, and this claim is GRANTED. 

C. Ace’s Fourth, Fifth, Sixth and Seventh Causes of Action – Intellectual 

Property Claims 

148. We next address Ace’s Fourth, Fifth, Sixth and Seventh Causes of Action, which assert 

contractual and statutory claims relating to Ace Group International’s (“AGI’s”) 

intellectual property. 

149. By way of background for these claims, following entry into the HMA and TSA, AGI 

created the new “Sister City” brand and design for the Hotel, including designs and 

concepts for the ground floor Floret restaurant, the Last Light rooftop bar, the lobby, 

outside garden space in the front and rear of the building, and 200 “micro” rooms.153 The 

Sister City concept was new and different for AGI, which already had several established 

hotels under the “Ace Hotels” brand in its portfolio.154 A new product was necessary for 

this particular property because it could not accommodate the room size and other 

accommodations associated with an Ace Hotel, so AGI developed the more economized 

Sister City micro hotel concept with a younger target audience.155     

150. AGI provided design, branding, and other services over the course of the next five and a 

half years while the Hotel was being constructed, prior to its opening in March 2019.156 

AGI intended for the Hotel to be the first of potentially many Sister City hotels and a model 

for other owners interested in the brand.157 As of the close of the Virtual Merits Hearing, 

there had been no other Sister City hotels.158 AGI claims that it is currently pursuing 

                                                 
153 Wilson Witness Statement, ¶ 13. 

154 Imhof Witness Statement, ¶ 10. 

155 Id.; Wilson Witness Statement, ¶¶ 13-15. 

156 Id., ¶¶ 12-19. 

157 Imhof Witness Statement, ¶ 43. 

158 Id.  
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opportunities to construct Sister City hotels in Hollywood, California and London, 

England, with plans in those places in the governmental approval phase.159     

151. AGI asserts an interest in the intellectual property and trademarks used at the Hotel, which 

it developed pursuant to the HMA and TSA, and related DSA.160 The HMA permitted 

Owner to use AGI’s intellectual property during the operating term of the HMA subject to 

the terms and conditions therein.161 There are certain key definitions used in the HMA for 

defining AGI’s intellectual property and related interests. First, AGI or its affiliates are the 

owners of all “Base Camp Rights” pursuant to section 3.4.4 of the HMA, which are 

defined as:  

“all servicemarks, trademarks, trade names, insignias and logos (including 

emblems, services and rights in distinctive design of buildings and signs or 

combinations thereof used to identify hotels or other facilities using such 

marks, names, insignias and logos) now or in the future used for hotel 

services, for other related goods and services and for the business associated 

therewith that contain the Base Camp name or by reason of extent of usage 

are associated with hotels or other facilities operated by Manager or its 

Affiliates under the Base Camp name, including, without limitation, any 

marks containing Base Camp rights.”162 

152. The Base Camp Rights include the trademarked Service Marks “Sister City” (USPTO Reg. 

No. 5,840,863) (“Sister City Mark”) and “Last Light” (USPTO Reg. No. 5,951,498) 

(“Last Light Mark”).163 The HMA also discusses “Base Camp Merchandise,” which is 

merchandise used and/or sold at the Hotel that is designed or marketed under the Base 

Camp Rights.164 Base Camp Merchandise includes soaps, shampoo bottles, stationary, and 

canvas hair dryer bags.165   

                                                 
159 Id. 

160 See generally, Request (4 Jan. 2022) Counts IV to VI. 

161 See HMA, § 3.4.4 (C-001/R-005). 

162 Id., § 1.1.  

163 Soliman Witness Statement, ¶¶ 29-31; Sister City Trademark Registration (20 Aug. 2019) (C-006); Last Light 

Trademark Registration (31 Dec. 2019) (C-007). 

164 HMA, §16.30 (C-001/R-005). 

165 Witness Statement of Little Wing Lee (“Lee Witness Statement”) (20 May 2022), ¶ 25. 
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153. AGI and its affiliates are also the owners of various design elements for the Hotel, included 

in the defined term “Base Camp Intellectual Property,” which is defined as “all designs 

and intellectual property conceived, commissioned, and/or created by AGI or any of its 

Affiliates in conjunction with the development or operation of the Hotel part of the Base 

Camp Rights.”166 Also included in AGI’s various design elements that Owner is permitted 

to use during the term of the HMA is “Design Merchandise,” which is defined as “any 

specially designed Furniture and Equipment or other elements in use at or for the Hotel.”167   

154. Claimants assert that the Design Merchandise and their designs included in Base Camp 

Intellectual Property include numerous elements of the Hotel.168 According to the 

testimony of Little Wing Lee, a Design Director for AGI subsidiary Atelier Ace who was 

part of the design team for the Hotel and Sister City brand, the Design Merchandise 

included: (i) the slatted wood wall elements and a custom-designed sofa in the Hotel’s 

lobby entrance area; (ii) wood kiosks, a custom designed wood archway, and custom 

stained glass sky light in the Hotel’s lobby; (iii) a wood slat wall and arched wood doorway 

at the entrance to Floret; (iv) a pink marble custom-designed bar with custom mirrors and 

light fixtures in Floret; (v) dining tables, white columns, light fixtures, a dining bench, 

leather seat pads, and plaster in the dining area of Floret; (vi) wood paneling, plaster, and 

wood door in the cocktail corner/waiting area and entrance to the private dining room in 

Floret; (vii) wood slat ceilings and walls, and stained glass window in Floret; light fixtures, 

wood slat ceiling, and green-fabric sofas in Last Light; and finally (viii) the beds, 

backboards, nightstands, light fixtures, benches, leather pads, desks, luggage valets, stools, 

sink faucets, and mirrors in all 200 guestrooms.169   

155. We address Ace’s Fourth, Fifth, and Sixth Causes of Action individually below. Claimants 

have voluntarily withdrawn their Seventh Cause of Action, on the basis that this claim “is 

                                                 
166 HMA, § 1.1 (C-001/R-005). 

167 Id., § 16.31. 

168 See Lee Witness Statement, ¶¶ 16-23; Composite Exhibit of Sales and Marketing Photos of Guest Rooms, Last 

Light and Floret, and Public Spaces for the Sister City Hotel (C-089). 

169 Id. 
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subsumed by Ace’s contractual rights under the HMA, which Ace is pursuing as Count IV 

for breach of Section 3.4.4 of the HMA.”170 

1. Fourth Cause of Action – Breach of Contract 

156. Ace’s Fourth Cause of Action is that Owner breached Section 3.4.4 of the HMA by 

continuing to use Base Camp Rights, Base Camp Merchandise, Base Camp Intellectual 

Property, and Design Merchandise at the Hotel after the HMA terminated.171 Ace seeks a 

permanent injunction requiring Owner to remove all such materials from the Hotel and to 

cease any further use.172 Ace also seeks money damages for Owner’s use of Design 

Merchandise and Base Camp Intellectual Property at its Premises since 4 June 2020.173 

Base Camp Rights on the one hand, and Base Camp Intellectual Property and Design 

Merchandise on the other, are treated differently under the HMA and New York law. 

Accordingly, the Tribunal will address them separately.   

i. Base Camp Rights  

157. Ace asserts that Owner has failed to remove items bearing the Sister City Mark from guest 

rooms—specifically, hair dryer bags, shampoo bottles, and soaps.174 Ace also asserts that 

photographs of items with the Sister City Mark visible appear on the Airbnb platform and 

the Owner’s website where Owner is advertising its rooms.175   

158. Ace submitted evidence that Ace representatives visited the Hotel in September 2021, and 

December 2021, by which time Owner was operating it as the Airbnb Hotel.176 They noted 

that Owner was still displaying the “Sister City” and “Last Light” marks throughout the 

                                                 
170 Claimants’ Reply Memorial (“Claimants’ Reply”) (8 June 2022), p. 30, fn 134. 

171 Request, ¶¶ 145-154. 

172 Claimants’ Memorial, ¶¶ 344-352. 

173 Id., ¶ 353. 

174 Id., ¶¶ 271-272; Owner’s Production of “Current Pics” of the Hotel, Floors 2-10 (C-238); Owner’s Production of 

“Current Pics” of the Hotel, Floors 12-14 (C-239). 

175 Claimants’ Memorial, ¶ 273; Capture of AirBnb website for “Untitled at 3 Freeman Alley,” (19-25 May 2022) (C-

200). 

176 Claimants’ Memorial, ¶ 341; Lee Witness Statement, ¶¶ 28-29, 31; Imhof Witness Statement, ¶¶ 47, 49, 51; 

Soliman Witness Statement, ¶ 113; SNDA (C-009); Composite Exhibit of Photos taken by Ace Representative of 

Sister City Hotel (23 Dec. 2021) (C-037). 
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property, including on signage or adhered to entrance gates and elevator doors.177 Ace has 

also submitted evidence that the branded toiletries and hairdryer bags were still displayed 

in photographs on the Airbnb platform, the Owner’s website, and in other photographs 

produced by Owner.178 These photographs show that the Base Camp Rights marks continue 

to appear in some rooms at the Airbnb Hotel.179 There is no evidence in the record that 

Owner continues to use the Base Camp Rights marks elsewhere.   

159. Owner responds that Claimants’ 1 January 2022 Request for Arbitration was the first time 

Ace notified Owner of these issues, and that all displays of Base Camp Rights were 

subsequently removed from the property.180 Owner also asserts that any remaining 

toiletries and hairdryer bags displaying Base Camp Rights are “the rare exception, and . . . 

not intended.”181     

160. Ace asserts that it is entitled under HMA Section 3.4.4 to an injunction barring Owner from 

continuing to use the Base Camp Rights.182 Section 3.4.4 requires that “[w]ithin thirty (30) 

days after any expiration or termination of the [term of the HMA], Owner shall remove 

from the Hotel any signs or other indicia of any connection with the Base Camp Rights.”183 

Section 3.4.4 also preserves Ace’s rights to seek injunctive relief.184 

161. The terms of the HMA in this regard are clear, and the Parties apparently agree, that Owner 

may not continue using the Base Camp Rights.185 The grant of a permanent injunction with 

respect to the Base Camp Rights is also supported by New York law.186   

                                                 
177 Id. 

178 See, e.g., Capture of AirBnb website for “Untitled at 3 Freeman Alley,” (19-25 May 2022) (C-200); Owner’s 

Production of “Current Pics” of the Hotel, Floors 2-10 (C-238).   

179 Id.  

180 Answer, ¶ 108; Galvis Witness Statement, ¶ 25. 

181 Answer, ¶ 108. 

182 Claimants’ Memorial, ¶¶ 344-352. 

183 HMA, §3.4.4 (C-001/R-005). 

184 Id. 

185 See, e.g., Respondent’s Memorial, ¶ 245. 

186 See, e.g., JTH Tax, Inc. v. Sawhey, 2020 WL 6825585 at *6 (S.D.N.Y. Nov. 20, 2020) (court permanently enjoined 

defendant franchisee from using plaintiff’s marks and suggestions of affiliation with plaintiff franchisor pursuant to 

the terms of the contract) (CLA-027). 
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162. Accordingly, the Tribunal GRANTS Claimants a permanent injunction barring Respondent 

from using or displaying any of Claimants’ Base Camp Rights, including the “Sister City” 

and “Last Light” service marks.  

ii. Design Merchandise and Base Camp Intellectual 

Property 

163. The part of the Fourth Cause of Action concerning Design Merchandise and Base Camp 

Intellectual Property is more complicated. Ace seeks an injunction that would require 

Owner to remove from its Premises all Design Merchandise—including, among other 

things, entry gates, check-in kiosks, sofas, lobby shelves, tables and booths in what was 

Floret and Last Light, lighting elements through the Hotel, and the beds and other 

furnishings in the 200 guestrooms.187 There does not appear to be any dispute regarding 

what constitutes “Design Merchandise,” as set forth in detail in the Witness Statement of 

Ms. Lee.188 Similarly, there does not appear to be any dispute that the Owner purchased all 

of the Design Merchandise at significant expense.189   

164. Owner concedes that AGI owns the Base Camp Intellectual Property and any rights to the 

designs of the Design Merchandise,190 but contends that AGI does not own the physical 

Design Merchandise that was used at the Hotel.191 Indeed, Owner purchased those items 

for the Hotel and argues that it should be permitted to continue to use them.192 Respondent 

further contends that it not only owns the physical Design Merchandise, but that it has 

pledged it as collateral to its lender.193   

165. The HMA provides limited guidance about what happens with Design Merchandise after 

the HMA terminates. In seeking the removal of all physical Design Merchandise at 

Owner’s Premises, Claimants rely largely on the following language in the HMA:  

                                                 
187 Claimants’ Memorial, ¶ 352. 

188 See Virtual Merits Hearing Transcript, Day 4: 248/13 - 249/20. 

189 Reply Witness Statement of David Paz (“Paz Reply Witness Statement”) (8 June 2022), ¶ 25. 

190 See Virtual Merits Hearing Transcript, Day 4: 248/13-249/20. 

191 Respondent’s Reply Memorial (“Respondent’s Reply”) (8 June 2022), ¶¶ 151-159.  

192 Respondent’s Reply, ¶¶ 156-159. 

193 Paz Reply Witness Statement, ¶ 25. 
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Within thirty (30) days after any expiration or termination of the Operating 

Term, the Parties shall execute a limited license for any Base Camp 

Intellectual Property and Design Merchandise that will remain at the Hotel, 

based on an agreement satisfactory to AGI in AGI’s sole and absolute 

discretion.194 

166. Nothing in this section, or any other HMA provision, says what happens to the physical 

Design Merchandise after the HMA’s term ends, if the Parties do not enter into the 

mandated licensing agreement.  Claimants argue that the logical inference is that, in the 

absence of a licensing agreement, Owner must return or otherwise dispose of the physical 

Design Merchandise.195  We do not believe that inference is permissible in light of what is, 

and is not, in the HMA. 

167. We start with the text of Section 3.4.4. The phrase “shall execute” creates a requirement 

that the Parties enter into a “limited license” for the Design Merchandise that will remain 

at the Hotel.196 The only contractual guidance about the terms of such a license is that they 

will be “satisfactory to AGI in AGI’s sole and absolute discretion.”197 One would expect 

the very next clause of the HMA to state what happens if the Parties do not enter into that 

limited license. Instead, the next term of the HMA provides:   

“As to any items containing any indicia of, or reference to the Base Camp 

Rights, (i) if such item is not specific to the Hotel and is new and/or 

unopened, Manager has the option to purchase same from Owner at the then 

market wholesale price, (ii) if such item is not specific to the Hotel and is 

not new or unopened, Manager has the option to purchase same from Owner 

at appraised value, and (iii) if such item is specific to the Hotel, Manager 

will have a right but no obligation to purchase such item.  The foregoing 

“appraised value” shall be the average of the appraised value of such items 

as determined by an appraiser selected by Manager an an appraiser selected 

by Owner, each appraiser to have had at least ten (10) years of experience 

in the appraisal of Hotel operating equipment and Hotel inventories.”198   

168. While this clause provides a complex mechanism for the purchase of items containing any 

indicia or reference to the Base Camp Rights, it says nothing about the physical Design 

                                                 
194 HMA, § 3.4.4 (C-001/R-005). 

195 Request, ¶¶ 117-118; Claimants’ Reply, ¶¶ 91-96.  

196 HMA, § 3.4.4 (C-001/R-005). 

197 Id.  

198 Id. 
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Merchandise or Base Camp Intellectual Property. It might have been a perfect solution, if 

the Manager had the right to purchase the physical Design Merchandise from Owner at an 

appraised value. This would have allowed Ace to simultaneously protect its own 

intellectual property rights in the Design Merchandise, while respecting Owner’s interest 

and investment and its lender’s collateral interest.  Unfortunately, the HMA does not say 

that. And, while there may be wisdom in extending this part of Section 3.4.4 to include 

Design Merchandise, the Tribunal is not in a position to do so:  Section 13.1(c) of the HMA 

provides that the Tribunal “shall be bound by the provisions of [the HMA] and [does not] 

have the power to add to, subtract from, or otherwise modify such provisions.”199   

169. Another inconsistency between Claimants’ argument and the contract language is that the 

HMA is very clear that all indicia of Base Camp Rights must be removed from the Hotel 

within 30 days of the expiration of the operating term of the HMA.200 If the Parties had 

also intended that Owner would have to remove Design Merchandise in these same 

circumstances, it would have been very simple to draft language to that effect. The absence 

of such language suggests that the Parties did not intend it. Other provisions of the HMA 

further indicate against Claimants’ request for an injunction requiring removal of the 

physical Design Merchandise. The HMA’s definition of Design Merchandise states:  

“any specially designed Furniture and Equipment or other elements in use 

at or for the Hotel (the “Design Merchandise”) are to be jointly owned by 

Manager or its Affiliate and the designer and Owner shall have no claim or 

right to the design or intellectual property of the design. Manager may offer 

the Design Merchandise for sale to guests or other customers. If the Design 

Merchandise is sold at the Hotel, the Hotel shall receive, as Gross Revenue, 

any retail mark-up over the wholesale cost paid by Manager or its Affiliates. 

If the Design Merchandise is sold anywhere other than the Hotel, including 

any internet or non-physical Hotel location sale, the Hotel shall not receive 

a fee for such sale. Manager’s wholesale price for all Design Merchandise 

shall be determined in advance of any sale and documented in an agreement 

between Manager and Owner, and where necessary, with the Design 

Merchandise designer.”201 

                                                 
199 Id., § 13.1(c). 

200 Id., § 3.4.4. 

201 Id., § 16.31 (definition in bold in original; italics added for emphasis). 
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170. While the HMA is clear that the Owner does not have any rights to “the design or 

intellectual property of the design” for Design Merchandise, we find no similar contract 

language concerning ownership of the physical Design Merchandise itself.202 If AGI held 

absolute ownership rights in both Design Merchandise and Base Camp Intellectual 

Property, as Claimants suggest, it is difficult to understand why this language is not in the 

definition of Design Merchandise.  If anything, this “design or intellectual property of the 

design” language suggests that Owner did have rights in the physical Design Merchandise, 

or at least that the parties did not agree otherwise.   

171. Next, the definition of Design Merchandise in the HMA incorporates the defined term 

“Furniture and Equipment.”203 Furniture and Equipment is defined in the HMA as:  

“Furniture and Equipment” means all furniture, furnishings, wall 

coverings, fixtures, equipment and systems located at or used in connection 

with all or any portion of the Hotel, together with all replacements therefor 

and additions thereto, including the following: all equipment and systems 

required for the operation of kitchens, bars, laundry and dry cleaning 

facilities; office equipment; food service equipment; material handling 

equipment; cleaning and engineering equipment; telephone systems; 

computerized accounting systems; and vehicles.  Furniture and Equipment 

shall not include any item included in Fixed Asset Supplies or included as 

part of the Hotel Improvements.”204 

172. Hotel is defined by the HMA as having “the meaning given to such term in the Recitals 

and includes, without limitation, (i) the Hotel Improvements, and (ii) all Furniture and 

Equipment, Fixed Asset Supplies and Inventories.”205 Thus, by definition under the HMA, 

all Design Merchandise is Furniture and Equipment, and all Furniture and Equipment is 

part of the Hotel.   

173. Section 2.1 of the HMA expressly provides that “Owner covenants that it has and will 

maintain throughout the Operating Term good, indefeasible and merchantable title to and 

                                                 
202 Id. 

203 While the definition of “Design Merchandise” contained at Section 16.31 of the HMA includes “designed Furniture 

and Equipment or other elements in use at or for the Hotel,” for purposes of these proceedings, the issue in dispute 

was limited to that Design Merchandise which qualifies as “Furniture and Equipment.” Indeed, the Parties provided 

the Tribunal with a definitive list of materials at issue. Witness Statement of Little Wing Lee, ¶¶ 15-26. 

204 Id., § 1.1 (definition emphasized in the original). 

205 Id. 
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ownership of the Hotel free and clear of liens. . .”206 Thus, the HMA expressly requires the 

Owner to hold title to the Hotel, and by definition all Furniture and Equipment and Design 

Merchandise.  This further undermines Claimants’ contention that AGI owns the physical 

Design Merchandise. 

174. As stated above, Respondent asserts that the physical Design Merchandise belongs to it 

and has been pledged to its lender.207 The terms of the HMA expressly grant Owner the 

right to “encumber all of the assets that comprise the Hotel, any part thereof, or any interest 

therein, including[,] without limitation[,] the Premises, the Hotel Improvements[,] and all 

Furniture and Equipment. . . ”208 The Owner’s right to encumber the Hotel with a mortgage 

is made subject to other provisions of Section 2.2, but is not made subject to the terms of 

Sections 3.4.4 or 16.31, which are the sections relied upon by Claimants in support of their 

requested injunction against the continued possession and use of the physical Design 

Merchandise.209 The evidence suggests that the physical Design Merchandise has been 

pledged as collateral to Respondent’s lender, and that Claimants expressly agreed to that 

encumbrance in the HMA.210 Section 2.2(d) further provides that, “[the HMA] and any 

extension hereof shall be subordinate to every such Permitted Mortgage. . . ”211   

175. Section 3.4.6 of the HMA is also inconsistent with Claimants’ position. This section 

provides that, when the HMA term ends, Manager is required to “[t]urn over all Furniture 

and Equipment, Fixed Asset Supplies, Inventory and other personal property of Owner in 

the possession of Manager.”212 There is no exception for physical Design Merchandise at 

the Hotel.   

176. Avoiding these ambiguities would have been simple. Indeed, the Parties avoided these 

issues effectively in other analogous provisions of the HMA.  For example, while the 

                                                 
206 Id., § 2.1. 

207 Paz Reply Witness Statement, ¶ 25. 

208 HMA, § 2.2(a) (C-001/R-005). 

209 See Claimants’ Memorial, ¶¶ 344-353. 

210 Paz Reply Witness Statement, ¶ 25; SNDA (C-009). 

211 HMA, § 2.2(d) (C-001/R-005). 

212 Id., § 3.4.6(d). 
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definitions of Design Merchandise, Furniture and Equipment, and Hotel, are all interrelated 

with a number of dependencies, the definitions of Inventories and Base Camp Merchandise 

are never merged or codependent and each involves the same type of physical property, 

but with one bearing Base Camp Rights (Base Camp Merchandise), and the other not 

(Inventories).213   

177. Another HMA provision that runs contrary to Claimants’ reading of Section 3.4.4 is 

Section 8.1, which requires that Owner procure and maintain: 

“(a) Property insurance, including boiler and machinery coverage, on the 

Hotel Improvements and contents against loss or damage by fire, lighting  

and all other risks as commonly covered by an “all-risk of physical loss” 

policy of insurance, in an amount not less than the full replacement costs 

(less excavation and foundation costs) of the Hotel improvements and 

contents. . . . 

(c) Such other property insurance as is customarily maintained at 

comparable hotels.”214  

And, Section 8.3(a) requires that:  

“All such policies of insurance, with the exception of Workers’ 

Compensation, shall be carried in the name of Owner, with Manager as an 

additional insured.  Any property losses thereunder shall be payable to the 

respective Parties as their interests may appear.”215   

These provisions show that the property insurance maintained on the physical property at 

the Hotel and the designation of a proper loss payee, with respect to various parcels of 

Furniture and Equipment at the Hotel, may provide insight as to how the Parties viewed 

title to the physical Design Merchandise. However, neither Party put those policies into 

evidence. 

178. In light of the ambiguity in the contractual terms of the HMA,  the Panel reviewed the other 

Hotel-related agreements in the record, that were executed on or around the same time as 

the HMA, to see if they provide any clarity concerning the physical Design Merchandise 

                                                 
213 Id., § 1.1. 

214 Id., § 8.1. 

215 Id., § 8.3(a) (emphasis added). 
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at the Hotel.216 First, the DSA between AEH-VSLC, LLC, the general contractor for the 

Hotel project, and Atelier ACE, LLC, an affiliate of AGI and designer for the Hotel, 

confirmed that Owner was to purchase all of the Furniture and Equipment, “This proposal 

assumes that Owner shall hire an independent purchasing agent, responsible for purchasing 

all [Furniture and Equipment] and that Atelier Ace shall not be responsible for any 

[Furniture and Equipment] purchasing on the Project.”217  The DSA did not use the term 

Design Merchandise or assert that Ace held any ownership rights in the Furniture and 

Equipment acquired by Owner for the Hotel.218 The Tribunal found nothing in these 

agreements to clarify the meaning of the term, “Design Merchandise” as it appears in the 

HMA or that resolved the identified ambiguities contained within the HMA.  

179. The TSA between Respondent’s predecessor and Manager states, in relevant part:  “Owner 

will solicit bids for the services of third-party managers or contractors to procure the 

[Furniture and Equipment].”219 The term “Design Merchandise” was not used in the TSA, 

and we found no express term or implication that Ace would own any of the physical 

Furniture and Equipment at the Hotel. Section 8.6 of the TSA entitled “Termination of 

Hotel Management Agreement” provides some additional guidance: 

If Owner elects to terminate Manager in accordance with this Section 8.6, 

no Termination Fee under the Hotel Management Agreement, penalties or 

fees are owed to Manager, but Owner must pay all properly owing 

Manager’s Fees, Reimbursable Expenses or other sums owing to Manager 

up to the date of the termination of this Agreement.220 

This provision says nothing to restrict Owner’s continued use, post-termination, of any 

physical Furniture and Equipment that was purchased by Owner.   

180. The Tribunal looks to New York law for guidance on how to interpret the HMA in these 

circumstances. Claimants cite Muzak Corp. v. Hotel Taft Corp., 1 N.Y.2d 42, 46 (1956), 

                                                 
216 See generally, the Design Services Agreement (“DSA”) (11 Sept. 2014) (C-003); Technical Services Agreement 

(“TSA”) (22 July 2014) (C-002). 

217 DSA, Exhibit A § 7(iii) (C-003). 

218 See id. 

219 TSA, § 3.2 (C-002). 

220 Id., § 8.6. 
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for the proposition that a court must “adopt an interpretation which gives meaning to every 

provision of a contract or, in the negative, no provision of a contract should be left without 

force and effect.”221  Claimants argue that adopting Respondent’s arguments would render 

the HMA’s definitions of Base Camp Intellectual Property and Design Merchandise 

meaningless.222 We agree that Muzak sets forth the correct rules of interpretation, but 

disagree with Claimants’ application.   

181. Claimants’ interpretation of the HMA would render meaningless several portions of the 

HMA, in violation of the rule of contract interpretation described in Muzak. Those 

provisions include: (i) the agreement that Respondent has good and merchantable title to 

the Hotel (inclusive of Furniture and Equipment, and Design Merchandise, by definition) 

under Section 2.1 of the HMA; (ii) Manager’s consent to Respondent encumbering all 

assets of the Hotel, including Furniture and Equipment (and Design Merchandise by 

definition), pursuant to Section 2.2 of the HMA; and (iii) Manager’s agreement to turn over 

all Furniture and Equipment (and Design Merchandise by definition) upon its termination 

as manager of the Hotel, pursuant to Sections 3.4.5 and 3.4.6(d) of the HMA. 

182. Claimants also argue that, under rules of contract construction, the more specific provision 

defining Design Merchandise as being “jointly owned by Manager or its Affiliate and the 

designer”223 overrides the more general and inclusive provisions defining Hotel and 

Furniture and Equipment.224 Again, Claimants have articulated the rule of interpretation 

correctly, but we apply the rule differently. The choice here is not between a narrow 

contractual definition of Design Merchandise versus more general definitions of Furniture 

and Equipment and of Hotel. The question is whether Section 16.31 of the HMA was 

intended to create an ownership interest in favor of Ace in the physical Design 

Merchandise, rather than just the underlying intellectual property and design. Contrary to 

Claimants’ arguments, we find no language in Section 16.31 that specifies that Ace owns 

                                                 
221 Muzak Corp. v. Hotel Taft Corp., 1 N.Y.2d 42, 46 (1956) (CLA-046); see also Ronnen v. Ajax. Elec. Motor Corp., 

88 N.Y.2d 582, 589 (1996) (collecting cases) (CLA-116). 

222 Claimants’ Reply, ¶¶ 84-85. 

223 HMA, § 16.31 (C-001/R-005). 

224 Claimants’ Reply, ¶¶ 88-89 (citing Bank of Tokyo-Mitsubishi, Ltd., New York Branch v. Kvaerner a.s., 243 A.D.2d 

1, 8 (1st Dep’t 1998) (CLA-007); see also Muzak Corp. v. Hotel Taft Corp., 1 N.Y.2d 42, 46 (1956) (citing 1 

Restatement, Contracts, § 235(c)) (CLA-046). 
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the physical Design Merchandise purchased by Owner for use at the Hotel.  As Respondent 

notes, the HMA expressly provides that Owner has no ownership interest in the Base Camp 

Intellectual Property, and also has no rights to reproduce the Design Merchandise.225  Those 

rights expressly remain with Ace. As Respondent also notes, the HMA’s express language 

does not treat the physical Design Merchandise in the same manner.226   

183. The remedy sought by Claimants — an injunction that would require Owner to discard an 

apparent overwhelming majority of the furniture and fixtures at the Hotel — is not found 

in Section 3.4.4. While evidence was not put forward showing how much Owner spent 

obtaining and installing these items, or what it would cost to remove and replace them, it 

is assumed to be substantial. In the absence of specific language in the HMA imposing 

such a potentially costly and burdensome obligation upon Owner, the Tribunal finds that 

the requested injunction is not available as a remedy for the claimed breach of Section 

3.4.4.   

184. Further, Ace has not submitted evidence that Respondent’s continued possession and use 

of the physical Design Merchandise has caused Ace any actual harm. Claimants have made 

a number of general statements regarding potential harm like “Owner’s continued use of 

Ace’s Intellectual Property directly harms Ace’s brand expansion efforts and the value of 

its intellectual property”227 and “Owner continues to use and profit from Ace’s Design 

merchandise and Base Camp Intellectual Property.”228 However, there has been no fact or 

expert witness testimony showing that Claimants have been actually damaged, such as 

evidence of lost profits caused by Respondent’s use of Claimants’ intellectual property.  

185. Claimants have sought an award of $260,391.90, plus interest, based upon a calculation of 

the minimum theoretical license fee that they would have accepted to license the Design 

Merchandise.229 Claimants’ would-be fees under a hypothetical licensing contract is not 

                                                 
225 See Virtual Merits Hearing Transcript, Day 4: 248/13-249/20. 

226 See Respondent’s Memorial, ¶¶ 242-260. 

227 Claimants’ Memorial, ¶ 183. 

228 Id., ¶ 274. 

229 Id., ¶¶ 352-353; Claimants’ Reply, ¶ 79. 
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evidence of damages with respect to Respondent’s continued use of the physical Design 

Merchandise.  

186. Based upon the foregoing, the Tribunal finds as follows: (i) the HMA does not expressly 

state that Ace has a property or proprietary interest in the physical Design Merchandise 

used at the Hotel, nor does it indicate what happens to such physical Design Merchandise 

after the HMA terminates; (ii) other provisions of the HMA are consistent with the notion 

that Owner, which purchased the physical Design Merchandise, may continue to use it at 

the Premises following termination of the HMA; and (iii) Ace has not submitted reliable 

evidence that it has been actually damaged by Owner’s continued use of the physical 

Design Merchandise on the Premises.    

*** 

187. Accordingly, Claimants’ Fourth Cause of Action is GRANTED IN PART, and Respondent 

is hereby permanently enjoined from using or displaying any of Claimants’ Base Camp 

Rights including the Sister City Mark and Last Light Mark. The remainder of Claimants’ 

Fourth Cause of Action is DENIED.   

2. Ace’s Fifth and Sixth Causes of Action – Trademark 

Infringement and Unfair Competition – 15 U.S.C. § 1114 and 

False Designation of Origin – 15 U.S.C. § 1125(a) 

188. We now turn to the statutory cohort of Ace’s intellectual property claims. Ace’s Fifth, 

Sixth, and Seventh Causes of Action are asserted under 15 U.S.C. § 1051, et seq. 

(“Lanham Act”).   

189. In their Fifth Cause of Action, Claimants allege that Owner has been improperly using the 

Sister City Mark to offer for sale, distribution, advertising, and promotion of the Airbnb 

Hotel that the Owner has operated since the termination of the DHS Agreement.230  

Claimants contend that Owner’s conduct is intentional and constitutes willful trademark 

infringement under 15 U.S.C. §1114.231     

                                                 
230 Request, ¶¶ 157-158. 

231 Id., ¶¶ 158-159. 
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190. In their Sixth Cause of Action, Claimants allege that Owner is using “Sister City Trade 

Dress” at the Airbnb Hotel. Claimants define Sister City Trade Dress to include “the 

aesthetic design of the courtyard, lobby, and hotel rooms, all of which maintain the unique 

collection and assortment of minimalist artwork furniture and fixtures inspired by Finnish 

saunas, Japanese architecture, rock-cut cliff dwellings of prehistory and John Cage’s 4’33,” 

which were designed for and unique to the Sister City brand.”232 Claimants assert that the 

design and décor at the Airbnb Hotel is “effectively identical and thus confusingly similar 

to the famous Sister City Trade Dress,” and is thereby “misleading the consuming public 

into falsely believing that the Airbnb Hotel is affiliated with, sponsored by or otherwise 

associated with Sister City or the Ace Hotel brand generally, when it is not.”233  

191. Claimants’ Fifth and Sixth Causes of Action seek an injunction and monetary damages 

plus attorneys’ fees and costs.234 The Tribunal has already determined in connection with 

the Fourth Cause of Action that an injunction is proper with respect to any continuing use 

of the Sister City Mark and Last Light Mark. Owner does not assert that it has any right to 

use the Sister City Mark or Last Light Mark.235 Instead, as discussed below, Owner has 

introduced consumer surveys and expert evidence to show that the consumer public could 

not have been deceived by any continuing use of Claimants’ Sister City Mark in connection 

with the Airbnb Hotel.236  

i. Dismissal and Refinement of Certain Lanham Act 

Claims  

192. As an initial matter, we address Owner’s arguments that Claimants have attempted to 

expand the scope of their Lanham Act claims in an untimely and impermissible manner.237   

                                                 
232 Id., ¶ 5.  

233 Id., ¶ 6. 

234 Id., ¶¶ 161-164, 171. 

235 See, e.g., Respondent’s Memorial, ¶ 245. 

236 See id., ¶¶ 268, 277; Witness Statement of Rob Wallace (“Wallace Witness Statement”) (27 May 2022). 

237 Respondent’s Reply, Point IV, ¶¶ 84-91. 
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193. First, in their Request for Arbitration, Claimants alleged only that Owner was infringing 

on the Sister City Mark.238 However, in Claimants’ Memorial of 27 May 2022, Claimants 

expanded the Fifth Cause of Action to include an allegation that Owner was also infringing 

on the Last Light Mark.239 Owner asserts that Claimants omitted any claims regarding the 

Last Light Mark from both the Request and the agreed Terms of Reference issued 4 April 

2022, and that Claimants’ late assertion of infringement with respect to the Last Light Mark 

is not permitted under governing ICC Rules.240 Owner also notes that Claimants have not 

alleged that Respondent has actually used the Last Light Mark in offering goods and 

services as Respondent has not and does not operate the rooftop bar which bore the Last 

Light name under Manager’s management.241   

194. ICC Rule 23(4) states:  

After the Terms of Reference have been signed or approved by the Court, 

no party shall make new claims which fall outside the limits of the Terms 

of Reference unless it has been authorized to do so by the arbitral tribunal, 

which shall consider the nature of such new claims, the stage of the 

arbitration and other relevant circumstances.   

195. Claimants did not raise the claim that Respondent infringed upon the Last Light Mark until 

production of Claimants’ Memorial, nearly two months after issuance of the agreed Terms 

of Reference. Under Article 23(4) of the ICC Rules, “After the Terms of Reference have 

been signed or approved by the Court, no party shall make new claims which fall outside 

the limits of the Terms of Reference unless it has been authorized to do so by the arbitral 

tribunal which shall consider the nature of such new claims, the stage of the arbitration and 

other relevant circumstances.” Claimants never sought nor received the Tribunal’s 

authorization to add the claim related to infringement of the Last Light Mark. In response 

to a question posed in this regard by Arbitrator Hioureas at the hearing, Claimants 

responded that “we contend [it] is in our request for arbitration,” but could not pinpoint 

                                                 
238 Request, Count V, ¶¶ 155-164. 

239 Claimants’ Memorial, ¶¶ 371-377. 

240 Respondent’s Reply, ¶ 86. 

241 Id., ¶¶ 89-90. 

FILED: NEW YORK COUNTY CLERK 10/03/2022 06:01 PM INDEX NO. 653631/2022

NYSCEF DOC. NO. 13 RECEIVED NYSCEF: 10/03/2022



67 

any reference to the claim in the Terms of Reference.242 Accordingly, the Tribunal will not 

consider Claimants’ claims related to the Last Light Mark in the Fifth Cause of Action, and 

this part of the Fifth Cause of Action is DISMISSED with prejudice as untimely.  

196. Second, in Claimants’ false designation of origin claim in their Sixth Cause of Action, 

Claimants assert that by use of the Sister City Mark and Sister City Trade Dress in the 

operation of the Airbnb Hotel, Owner is intentionally misleading the public and damaging 

Claimants and their intellectual property.243     

197. Owner argues that Claimants failed to timely assert a claim for “reverse passing off” in 

either the Request or Terms of Reference.244 Owner contends that the first time Claimants 

asserted a “reverse passing off” theory as part of their false designation of origin claim was 

in Claimants’ Memorial.245 Owner asserts that such “reverse passing off” claim is 

sufficiently novel, that it should not be permitted under ICC Rule 23(4).246   

198. While the Claimants did not use the specific term “reverse passing off” in the Request or 

the Terms of Reference to describe their false designation of origin theory, they did allege 

that Owner is using Claimants’ product and property in the form of the Sister City Trade 

Dress to sell Owner’s hotel and hospitality services at the Airbnb Hotel.247 The Tribunal 

finds that Claimants timely articulated a “reverse passing off” theory because, although the 

specific phrase was not used, the concept is sufficiently encompassed within the scope of 

the Terms of Reference, with respect to the Sister City Trade Dress, and that this aspect of 

the Sixth Cause of Action does not run afoul of ICC Rule 24(4).    

199. For these reasons, the Tribunal holds that: (i) any claim by Claimants under the Fifth Cause 

of Action for infringement of the Last Light Mark is DISMISSED with prejudice as 

untimely; and (ii) Claimants claims under the Sixth Cause of Action for false designation 

of origin under a “reverse passing off” theory may proceed.   

                                                 
242 Virtual Merits Hearing, Day 4, pp. 216-17. 

243 Request, ¶ 6. 

244 Respondent’s Reply, Point VI, ¶¶ 123-126. 

245 Id., ¶ 125; see also Claimants’ Memorial, ¶¶ 379-400. 

246 Respondent’s Reply, ¶ 125. 

247 See Request, ¶¶ 168-169, 175-176; Terms of Reference, pp.10, 14-17. 
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ii. Claimants’ Lanham Act Claims Generally  

200. To begin, the Lanham Act is “designed to prevent the deceptive use of trademarks to 

confuse consumers, thereby, protecting consumer goodwill toward the trademark owner’s 

business and the ability of consumers to make informed choices among competing 

products.”248 There are a number of facts in the record that are critical to the context of 

Claimants’ Lanham Act claims. 

201. First, the Sister City brand was brand new and was created by the Claimants or their 

affiliates, specifically for the Hotel, due to the uniqueness of the property.249 The Sister 

City brand was separate and distinct from AGI’s already well-established Ace Hotels 

brand.250   

202. Second, the Hotel only operated as a Sister City hotel for approximately one year from 1 

March 2019, to 20 March 2020.251   

203. Third, there have been no other Sister City branded hotels.252     

204. There is no apparent dispute that Claimants invested significant time and energy 

developing the unique and novel Sister City brand, and intended for the Hotel to be the first 

of many Sister City branded hotels. Indeed, Claimants had every right and opportunity to 

protect that investment and their intellectual property in the HMA and did in a number of 

instances.253     

205. However, the primary purpose of the Lanham Act is to protect the public from confusion. 

The sections of the Lanham Act under which Claimants assert their claims make clear that 

                                                 
248 McDonald’s Corp. v. Shop at Home, Inc., 82 F.Supp. 2d 802, 807 (M.D.T.N. 2000) (citing 15 U.S.C. §§ 1114 and 

1125; Park N Fly, Inc. v. Dollar Park and Fly, Inc., 469 U.S. 189, 198, 105 S.Ct. 658, 663, 83 L.Ed.2d 582 (1985); 

Holiday Inns, Inc. v. 800 Reservation, Inc., 86 F.3d 619, 625-26 (6th Cir. 1996). 

249 Imhof Witness Statement, ¶¶ 10-11; Wilson Witness Statement, ¶¶ 13-15. 

250 Id. 

251 Wilson Witness Statement, ¶¶ 19, 39. 

252 Imhof Witness Statement, ¶¶ 43-44. 

253 See Discussion of Claimants’ Fourth Cause of Action, supra. 
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a primary purpose of the Lanham Act is to protect the public from confusion.254 

Accordingly, the analysis of Claimants’ Lanham Act claims turns on whether Owner’s 

alleged use of the Sister City Mark and/or Sister City Trade Dress is likely to confuse 

consumers.   

iii.  Likelihood of Confusion – The Polaroid Factors  

206. To determine the likelihood of consumer confusion in trademark infringement cases, courts 

in the Second Circuit consider the eight factors employed by the court in Polaroid Corp. 

v. Polarad Electronics Corp., 287 F.2d 492, 495 (2d Cir. 1961). The Polaroid factors 

include: 

(i) strength of plaintiff’s mark; (ii) similarity of the parties’ marks; (iii) 

proximity of the parties’ products in the market place; (iv) the likelihood 

that the plaintiff will bridge the gap between the products; (v) actual 

confusion; (vi) the defendant’s intent in adopting its mark; (vii) the quality 

of the defendant’s product; and (viii) the sophistication of the relevant 

consumer group.255 

207. The Polaroid factors are adapted and similarly applied to false designation of origin claims 

under Section 1125(a) of the Lanham Act (Sixth Cause of Action), in addition to trademark 

infringement claims under Section 1114 of the Lanham Act (Fifth Cause of Action), and 

have been restated by the courts to fit that purpose to include: 

(1) the strength of the plaintiff’s trade dress; (2) similarity of the trade 

dresses; (3) proximity of the products in the marketplace; (4) likelihood that 

the plaintiff will bridge the gap between the products (enter a market related 

to that in which the defendant sells its product); (5) evidence of actual 

confusion; (6) the defendant’s bad faith; (7) quality of the defendant’s 

product; and (8) sophistication of the relevant consumer group.256 

208. Claimants assert that analysis of the Polaroid factors is unnecessary because Owner used 

the Sister City Mark and Last Light Mark in the “exact business at the same location where 

                                                 
254 15 U.S.C. § 1114(1)(a) (infringing use of a trademark must be “likely to cause confusion, or to cause mistake, or 

to deceive”) (CLA-081); 15 U.S.C. § 1125(a)(1)(A) (false designation of origin must be “likely to cause confusion, 

or to cause mistake, or to deceive as to the affiliation, connection, or association”) (CLA-084). 

255 Nabisco, Inc. v. Warner-Lambert Co., 220 F.3d 43, 46 (2d Cir. 2000) (cited at Respondent’s Reply, ¶93). 

256 Natural Organics, Inc. v. Nutraceutical Corp., 426 F.3d 576, 578 (2d Cir. 2005) (quoting Playtex Prods., Inc. v. 

Georgia-Pacific Corp., 390 F.3d 158, 162 (2d Cir. 2004), and citing Polaroid, 287 F.2d at 495). 
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it previously operated with the purpose of deceiving its customers.”257 Claimants cite 

several authorities for this proposition.258 However, each of the cases cited by Claimants 

was decided in the context of a motion for default judgment, not on the merits, so we do 

not find them persuasive here. Claimants submit other authority for the proposition that 

analysis of the Polaroid factors is unnecessary, where the defendant used the plaintiff’s 

precise mark, but these cases are distinguishable for other reasons.259 All other authority 

submitted by the Parties, and considered by the Tribunal, supports the contention that the 

Tribunal must consider the Polaroid factors, which are established federal court Lanham 

Act jurisprudence and therefore form part of the governing law of this dispute, in 

determining the viability of Claimants’ claims under Sections 1114 and 1125(a) of the 

Lanham Act. The Tribunal will analyze them in order. 

a. Polaroid Factor 1 - Strength of Mark or Trade 

Dress 

209. It appears undisputed that the Sister City Mark is distinctive and conceptually strong.260 

Also, Claimants have submitted significant evidence indicating that the Sister City Trade 

Dress, developed by Claimants and their affiliates over a lengthy period of time, is also 

distinctive.261     

                                                 
257 Claimants’ Memorial, ¶ 375. 

258 See JTH Tax, Inc. v. Sawhey, No. 19-cv-4035, 2020 WL 6825585 (S.D.N.Y. Nov. 20, 2000) (CLA-027); Mister 

Softee, Inc. v. Tsirkos, 2015 WL 7458619, at *5 (S.D.N.Y. Nov. 23, 2015) (CLA-043); Municipal Credit Union v. 

Queens Auto Mall, Inc., 126 F.Supp.3d 290 (E.D.N.Y. 2015) (CLA-045); Claimants’ Memorial, ¶¶ 375-376; 

Claimants’ Reply, ¶ 115. 

259 See Claimants’ Reply, ¶ 115 (citing Holdings V.V. v. Asiarim Corp., 992 F.Supp.2d 223, 241 (S.D.N.Y. 2013) 

(primary issue in dispute was which party owned the trademark in dispute, not consumer confusion) (CLA-093) and 

Hectronic GmbH v. Hectronic USA Corp., 2020 WL 6947684 (S.D.N.Y. 2020) (matter decided in the context of a 

motion to dismiss a complaint under Fed. R. Civ. P. 12(b)(6) and not on the merits)) (CLA-100); ¶ 117 (citing L & L 

Wings, Inc. v. Marco-Destin, Inc., 676 F.Supp.2d 179 (S.D.N.Y. 2009) (defendants did not dispute plaintiff’s 

assertions regarding Polaroid factors and instead argued unsuccessfully that they still enjoyed a contractual license to 

use plaintiff’s trademark and trade dress) and (citing Baskin-Robbins Ice Cream Co. v. D & L Ice Cream Co., Inc., 

576 F. Supp. 1055 (E.D.N.Y. 1983) (defendants acknowledged the wrongful acts but asserted they should be excused 

from them on grounds unrelated to the Polaroid factors; court did not state whether and when the Polaroid factors 

should be considered)). 

260 Respondent’s Reply, ¶ 114. 

261 See generally Lee Witness Statement. 
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210. Claimants have not submitted sufficient evidence to show that the Sister City Mark and 

Sister City Trade Dress have significant strength in the marketplace, however. For 

example, there is no evidence in the record that any consumers patronized the Airbnb Hotel 

and incorrectly believed, based upon the use of the Sister City Trade Dress or any use of 

the Sister City Mark on toiletries and hairdryer bags, that they were doing business with 

Ace.   

211. Owner, in contrast, has submitted an expert report and testimony from Rob Wallace, 

Managing Partner of Best of Breed Branding Consortium, an omni-channel branding 

consultancy firm.262 Mr. Wallace was engaged to conduct two surveys: the first tested 

whether Sister City Trade Dress had secondary meaning (i.e., sufficient meaning to identify 

its source) among the consumer public; the second tested whether Owner’s use of the Sister 

City Mark on certain toiletries and hairdryer bags at the Airbnb Hotel was likely to cause 

consumer confusion.263 Details on Mr. Wallace’s methodology and the surveys that he 

conducted are set forth in his statement.    

212. Mr. Wallace ultimately concludes that only one-half of one percent of the relevant 

consumer public recognized the Sister City Trade Dress,264 and that there was no likelihood 

of confusion by consumers by any lingering use by Respondent of Claimants’ Sister City 

Mark.265   

213. Claimants did not submit any rebuttal expert testimony of Mr. Wallace with their Reply 

Memorial, and Claimants chose not to cross-examine Mr. Wallace at the Virtual Merits 

Hearing. Claimants nevertheless argue that Mr. Wallace’s testimony, report, and 

methodology should be stricken as “entirely irrelevant and unreliable.”266 We disagree, and 

find that Mr. Wallace’s testimony, report, and methodology were sufficiently reliable. In 

particular, Mr. Wallace has more than 30 years of experience in the branding industry, 

including on “how marketers create and establish brands, how consumers interpret brand 

                                                 
262 See Wallace Witness Statement, ¶ 6. 

263 Id., ¶ 2. 

264 Id., ¶ 34. 

265 Id., ¶ 66. 

266 Claimants’ Reply, ¶ 125. 
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messaging, and how they develop awareness and perception of brands.”267 He has served 

as an expert witness in over 75 cases and has conducted court compliance surveys in more 

than 50 cases.268 With respect to his specific analysis here, he conducted a survey of over 

200 respondents in a “secondary meaning study,”269 with specific criteria for the manner 

in which the survey was conducted and the sample of the population.270 He concludes that 

the results of the survey reveal that “either .5% or 0.0% of the relevant consuming public 

recognize the Claimants’ trade dress and attribute it to the Claimants’ brand.”271 He, 

therefore, concludes that “Claimants’ trade dress has no acquired distinctiveness and that 

consumers do not associate it with a single source,” and thus, “has not established relevant 

secondary meaning.”272 

214. Claimants have the initial burden to prove the strength of their mark under Polaroid.273 

Because Mr. Wallace’s report and testimony are the only evidence in the record regarding 

secondary meaning and consumer confusion, the Tribunal finds in favor of Owner on this 

factor. Based upon the foregoing, and the evidence and arguments submitted by the Parties, 

the Tribunal concludes that this Polaroid factor weighs in favor of Owner. 

b. Polaroid Factor 2 – Similarity of the Mark and 

Trade Dress 

215. There is no dispute that the Sister City Mark that may exist on lingering toiletries or 

hairdryer bags is not just similar, but identical to Claimants’ Sister City Mark. There is no 

similarity however between the Sister City Mark:  

                                                 
267 Witness Statement of Robert Wallace, para. 7. 

268 Id., para. 12. 

269 Id., para. 13. 

270 Id., para. 15. 

271 Id., para. 65. 

272 Id., para. 65. 

273 See, e.g., Daily Harvest, Inc. v. Imperial Frozen Foods Op Co. LLC, No. 1:18-cv-05838 (ALC), 2018 WL 3642633, 

at *3 (S.D.N.Y. 31 July 2018) (citing 20th Century Wear, Inc. v. Sanmark-Stardust, Inc., 815 F.2d 8, 10 (2d Cir. 

1987)) (cited in Respondent’s Reply, ¶88). 
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and the “UNTITLED AT 3 FREEMAN ALLEY” mark and signage used by Owner at the Airbnb 

Hotel: 

 

216. Next, the evidence submitted by Claimants amply demonstrates that there is significant 

similarity between the Sister City Trade Dress and that used by the Airbnb Hotel, and that 

much of it is identical.274 In response to Claimants’ claims that Owner is using the Sister 

City Trade Dress, Owner contends that it has “made preparations, which continue to the 

present day, to change the look and feel of the Hotel. . .” and that the look and feel is now 

“very different from Ace’s.”275  Among other things, Owner submits that it has changed 

the entrance to its hotel from Bowery to Freeman Alley, that it has employed graffiti on 

and in the Hotel to show “the vibrant, kinetic and ever changing street art on display — a 

dramatic departure from the Sister city look and feel” by inviting the “best artists in the 

alley” “to draw their art throughout the hotel, including inside the garden by the Bowery 

entrance, the restaurant, the lounge, and even in the guests rooms” to bring in “a joyous 

and celebratory vitality.”276     

217. Claimants assert that while the “graffiti was jarring” and a significant departure from the 

Sister City concept “based on a clean and modern design,” that “nothing had changed,” 

and “owner had just junked up the Hotel, making it unsightly.”277 The Tribunal considered 

                                                 
274 See generally Lee Witness Statement.  

275 Paz Witness Statement, ¶¶ 48 and 50. 

276 Id., ¶ 50.  

277 Imhof Witness Statement, ¶¶ 49-50. 
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this factor carefully and reviewed a number of Claimants’ design elements after 

modification by Respondent.  Some of those comparisons demonstrated significant 

changes such that Claimants’ design was barely recognizable,278 while others appeared to 

have hardly changed.279  Following this, the Tribunal concludes that the Sister City Trade 

Dress remains largely identical subject only to facial alterations such as the addition of 

topical graffiti art.    

218. Based upon the foregoing, and the evidence and arguments submitted by the Parties, this 

Polaroid factor tilts in favor of Claimants, with respect to any use of the Sister City Mark, 

in favor of Owner with respect to the use of “UNTITLED AT 3 FREEMAN ALLEY” 

                                                 
278 See, e.g., comparison of the Freeman Alley entrance designed by Claimants (Ex. C-89, Claimants 000494) with 

the same entrance as modified by Respondent (Ex. C-37; Claimants 018923):  

  

  
 
279 See, e.g., comparison of elements of the lobby as designed by Claimants (Ex. C-89, Claimants 000486) with 

those as employed by Respondent (Ex C-37; Claimants 018937). 
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when compared to the Sister City Mark, and in favor of Claimants with respect to the Sister 

City Trade Dress.   

c. Polaroid Factor 3 – Proximity of the Products in 

the Marketplace  

219. It is undisputed that there has never been another Sister City hotel in existence, except for 

the Hotel, which operated from 1 March 2019 to 20 March 2020.280  Thus, there is no Sister 

City product, much less one in close proximity, to the Airbnb Hotel. Based upon the 

foregoing, and the evidence and arguments submitted by the Parties, this Polaroid factor 

militates in favor of Owner. 

d. Polaroid Factor 4 – Likelihood of Bridging the 

Gap 

220. The fourth Polaroid factor deals with the likelihood that the Claimants will bridge the gap 

between the products, i.e. enter a market related to that in which the defendant sells its 

product. To date, no other Sister City hotel has ever been developed or operated. However, 

Claimants assert that they are currently pursuing opportunities to construct Sister City 

hotels in Hollywood, California, and London, England, with plans in those places in the 

governmental approval phase.281     

221. On this record, Claimants have failed to meet their burden to prove that they are likely to 

enter the market where the Airbnb Hotel operates. Accordingly, the Tribunal finds in favor 

of Respondent on this factor.  

e. Polaroid Factor 5 – Evidence of Actual Confusion  

222. As stated in connection with the discussion of Polaroid factor number 1, Claimants have 

not submitted evidence that any consumer was actually confused in making its decision to 

patronize the Airbnb Hotel, based upon any continued use of the Sister City Mark or Sister 

City Trade Dress. Nor did Claimants submit any expert testimony that would show 

likelihood of consumer confusion. Based upon the foregoing, and the evidence and 

                                                 
280 Id., ¶¶ 43-44. 

281 Id., ¶ 43. 
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arguments submitted by the Parties, the Tribunal concludes that this Polaroid factor weighs 

in favor of Owner. 

f. Polaroid Factor 6 – Defendant’s Bad Faith  

223. Claimants have made a number of allegations that Owner acted in bad faith by terminating 

the HMA and ousting Claimants from the Hotel.282 Claimants have not submitted evidence 

of bad faith by Owner concerning any lingering use of the Sister City Mark or Sister City 

Trade Dress. 

224. Owner freely admits that it has no right to use the Sister City Mark,283 and asserts that it 

took steps to remove the mark from the Airbnb Hotel.284 Owner has also stated that, to the 

extent that it learned from Claimants’ Request that “some Sister City branded items 

remained in the building,” Owner instructed that those items should be removed from the 

Airbnb Hotel.285   

225. With respect to the Sister City Trade Dress, Owner admits that it has no right to replicate 

any items that make up the Sister City Trade Dress (or Base Camp Intellectual Property 

and Design Merchandise under the HMA), but argues that it owns the physical property 

and has a right to continue to use it.286   

226. The Tribunal finds that Claimants have not established that Owner’s limited, lingering use 

of items that bear the Sister City Mark, or Owner’s continued use of the physical Design 

Merchandise that it purchased, was done in bad faith. Based upon the foregoing, and the 

evidence submitted by the Parties, this Polaroid factor militates in favor of Owner. 

g. Polaroid Factor 7 – Quality of the Respondent’s 

Product  

227. The record contains insufficient evidence to assess whether the quality of Owner’s product 

(the Airbnb Hotel) is inferior to that of Claimants (a Sister City branded hotel). According 

                                                 
282 See, e.g., Claimants’ Memorial, Sections VI to XIII. 

283 See, e.g., Respondent’s Memorial, ¶ 245. 

284 Galvis Witness Statement, ¶¶ 24-26. 

285 Id. 

286 Respondent’s Memorial, ¶¶ 151-159. 
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to Claimants’ expert, Owner is “garnering rates of [$]2 to $300 [per night] just as an 

Airbnb, without the restaurants.”287 At the same time, the Hotel obtained a trailing 12-

month average daily rate of only $215.22 when operated by Claimants from March 2019 

to March 2020.288 Certainly, comparing financial performance does not suggest a disparity 

in quality between the Airbnb Hotel and the Hotel. Based upon the foregoing, and the 

evidence and arguments submitted by the Parties, the Tribunal concludes that this Polaroid 

factor tilts in favor of Owner. 

h. Polaroid Factor 8 – Sophistication of the 

Consumer Group  

228. The Parties have not submitted evidence regarding the sophistication of the relevant 

consumer group. Accordingly, the Tribunal declines to give this factor “much, if any, 

weight.”289     

i. Conclusion  

229. Based upon the foregoing, the Tribunal determines that the various Polaroid factors, taken 

together, weigh in favor of Owner. Factors 1, 3, 4, 5, 6, and 7  i.e. strength of mark or trade 

dress; proximity of the products in the marketplace; likelihood of bridging the gap; 

evidence of actual confusion; Respondent’s bad faith; quality of the Respondent’s product; 

and sophistication of the consumer group, weigh in favor of Respondent. Only factor 2, 

similarity of mark and trade dress, weighs in favor of Claimants. That is, consumers and 

the public are not likely to be confused by the lingering use of the Sister City Mark on 

toiletries and hairdryer bags, or by the alleged use of the Sister City Trade Dress, such that 

patrons of the Airbnb Hotel would be reasonably likely to believe that they are purchasing 

products or services from Claimants rather than Owner.  

230. To be clear, Claimants are entitled to protect their intellectual property in the manner that 

the Parties negotiated and agreed upon in the HMA. But Claimants are not entitled to the 

                                                 
287 Virtual Merits Hearing Transcript, Day 1: 350/13-15 (Testimony of R. Roginsky). 

288 Pinnacle Report, ¶ 49.  

289 Starbucks Corp. v. Wolfe’s Borough Coffee, Inc., 588 F.3d 97, 119 (2d Cir. 2009) (quoting Hasbro, Inc. v. Lanard 

Toys, Ltd., 858 F.2d 70, 78-79 (2d Cir. 1988)) (cited at Respondent’s Reply, ¶132). 
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heightened protection of the Lanham Act, which is designed to prevent consumer 

confusion.  Accordingly, Claimants’ Fifth Cause of Action is GRANTED to the extent that 

Owner is enjoined from any further use of the Sister City Mark, and Claimants’ Fifth Cause 

of Action and Sixth Cause of Action are otherwise DENIED. In addition, as noted above, 

Claimants have withdrawn their Seventh Cause of Action.  

D. Owner’s Third and Fourth Counterclaims 

231. Owner’s Third Counterclaim alleges that Respondent breached Section 8.2 of the HMA by 

failing to maintain insurance coverage on the Hotel after the DHS Agreement was in place, 

and seeks a declaratory judgment that Owner may terminate the HMA on the basis of this 

breach.  Owner’s Fourth Counterclaim is based on the same allegations, but seeks money 

damages between $30,000 and $75,000 for amounts paid to defend and settle a personal 

injury action filed against Owner and Manager in 2021. The complaint in that action alleges 

that the event giving rise to the lawsuit occurred on 21 October 2020, during the time that 

Owner’s building was being operated as a temporary homeless shelter pursuant to the DHS 

Agreement.290   

232. Section 8.2 of the HMA is titled “Operational Insurance,” and reads, in relevant part:  

“Commencing with the Commencement Date, and thereafter during the Operating Term, 

Manager, on behalf of Owner, shall procure and maintain the following:  (a) Commercial 

general liability insurance against claims for bodily injury, death, or property damage 

occurring on, in, or in conjunction with the operations of the Hotel, and automotive liability 

insurance on vehicles operated in conjunction with the Hotel, with a combined single limit 

for each occurrence and in the aggregate of not less than U.S. $100,000,000.”291 

233. Owner has failed to prove any claim against Manager for breach of Section 8.2. As 

discussed in the preceding sections, Owner materially breached and repudiated the HMA 

as of 4 June 2020, by entering into the DHS Agreement. As Claimants argued,292 Owner’s 

                                                 
290 Plaintiff’s Summons and Verified Complaint (“Summons and Verified Complaint”) (2020 Dec. 23) ¶¶ 28, 31, 

37 (R-077). 

291 HMA, § 8.2 (C-001/R-005), Assignment and Assumption of Hotel Management Agreement and Technical Service 

Agreement (4 Mar. 2019) (R-007). 

292 Claimant’s Memorial, para.424. 
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material breaches and repudiation of the HMA relieved Manager of any contractual 

obligation it may otherwise have had to renew its general liability insurance policy after 4 

June 2020.293   

234. Further, by its terms, Section 8.2(a) no longer applied after 4 June 2020 because Owner 

had ceased to use the Premises at 225 Bowery as a “Hotel,” within the meaning of the 

HMA, i.e. “a micro hotel.”294 “Hotel” under the HMA is distinct from “Premises,” which 

is defined to mean Owner’s property at 223-225 Bowery.295 Because Section 8.2(a) 

required Manager to procure and maintain insurance coverage only with respect to the 

“operations of the Hotel,” HMA § 8.2(a), this obligation ended once Owner chose to use 

the Premises as a homeless shelter.   

235. We note that there is disagreement between Respondent’s witness, Brian Merriam, and 

Claimants’ witness, Carrington Paek, as to whether Ace would have required an 

endorsement to its existing general liability policy in order to provide coverage to the 

Premises, while they were being used as a temporary homeless shelter.296 Because Ace was 

no longer required to provide insurance coverage after 4 June 2020, it is not necessary to 

determine which view is correct.   

236. For these reasons, we find that Respondent has not proven that Claimants are liable for 

breach of contract under its Third or Fourth Counterclaim, and these claims are DENIED.  

                                                 
293 See Claimant’s Memorial, fn 660 (citing In re: Residential Cap., LLC, 533 B.R. 379, 404 (Bankr. S.D.N.Y. 2015) 

(“Under New York law, when a party has breached a contract, that breach may excuse the nonbreaching party from 

further performance if the breach is material”) (internal quotation marks an citation omitted) (CLA-024)); see also 

Am. List Corp. v. U.S. News & World Report, Inc., 75 N.Y.2d 38, 550 N.Y.S.2d 590, 549 N.E.2d 1161 (1989) (“[A] 

wrongful repudiation of the contract by one party before the time for performance entitles the nonrepudiating party to 

immediately claim damages for a total breach…The nonrepudiating party need not, however, tender performance nor 

prove its ability to perform the contract in the future…Rather, the doctrine relieves the nonrepudiating party of its 

obligation of future performance and entitles that party to recover the present value of its damages from the repudiating 

party's breach of the total contract.”) (citations omitted). 
294 See HMA, p. 1 (C-001/R-005).  

295 Id. 

296 See Witness Statement of Brian Merriam (8 June 2022) ¶ 8; Witness Statement of Carrington Paek (13 May 2022) 

¶ 5. 
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VIII. DAMAGES  

237. Having found that Owner is liable to Ace on its First, Second, and Third Causes of Action, 

and part of its Fourth Causes of Action, we turn to our analysis of the damages and other 

remedies for each of those claims.  

A. Damages for Ace’s First and Third Causes of Action 

238. The Parties agree that, if Owner repudiated the HMA by entering into the DHS Agreement, 

the correct measure of damages is the projected management fees to be earned by Manager 

for the duration of the HMA’s term, reduced to present value by applying a discount rate.297 

The Parties dispute the proper calculation of these damages, however, and have each 

submitted separate expert reports in support of their respective positions. 

239. Ace submitted with Claimants’ Memorial the 26 May 2022 Expert Report of Rachel 

Roginsky, a Principal of Pinnacle Advisory Group (“Pinnacle RPT”). Owner submitted a 

rebuttal to the Pinnacle RPT, the 7 June 2022 Expert Report of John S. Fareed, a Managing 

Director of Horwath HTL (“Horwath RPT”). Both Ms. Roginsky and Mr. Fareed, as well 

as their respective organizations, have significant experience in the hospitality industry and 

subject matter of their reports and testimony.298 Neither Party objected to the respective 

qualification as experts in the subject matter of their respective reports, and accordingly, 

the Tribunal has considered both experts’ opinions and has given them the appropriate 

weight. 

240. Ms. Roginsky testified at length at the hearing on 17 June 2022, and again briefly on 21 

June 2022, and was subject to cross-examination by Respondent’s counsel and questioning 

by the Tribunal on both dates.299 Mr. Fareed testified at length at the hearing on 21 June 

                                                 
297 See Pinnacle Report, ¶ 14-16; Virtual Merits Hearing Transcript, Day 3: 108/6-109/14; see also In re MSR Resport 

Golf Course, LLC, Case No. 11-10372 (SHL), 2012 Bankr. LEXIS 3702, at *11-12 (Bankr. S.D.N.Y. AUG. 1, 2012) 

(CLA-023); In re M. Waikiki, LLC, No. 11-02371, 2012 WL 2062421, at *4 (Bankr. D. 7 Jun. 2012) (CLA-022). 

298 Pinnacle Report, ¶¶ 30-34; PowerPoint Presentation of Pinnacle Advisory Group (“Pinnacle PowerPoint”) (17 

June 2022), Slide 3; Horwath Report, pp.48-52; PowerPoint Presentation of Horwath HTL (“Horwath PowerPoint”) 

(21 June 2022), Slide 2. 

299 Virtual Merits Hearing Transcript Day 1: 182-363 (Testimony of R. Roginsky); Virtual Merits Hearing Transcript 

Day 3: 334-343 (Testimony of R. Roginsky). 
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2022, and was subject to cross-examination by Claimants’ counsel and questioning by the 

Tribunal on the same date.300    

241. Both experts conducted their respective analyses with limited data. This is because: (a) for 

the first three months of its operation, the Hotel did not operate at full capacity because not 

all guestrooms were available and the restaurant and rooftop bar did not open until June 

2019; (b) the Hotel was the first and only “Sister City” branded hotel; (c) the Hotel was 

open for less than one year before it temporarily closed on account of the COVID-19 

pandemic; and (d) the COVID-19 pandemic has profoundly disrupted the New York City 

hotel market, and there is significant uncertainty when the business will return to pre-

COVID levels.301    

1. Projected Future Financial Performance of Hotel and Discount 

Rate  

242. Ms. Roginsky’s projections of the Hotel’s future revenues were first based upon the historic 

financial performance of the Hotel, including its restaurant and rooftop bar, during its year 

of operation prior to closure in March 2020.302 She also considered the historic 

performance of a select set of other Ace hotels, specifically:  Chicago, Los Angeles, 

Pittsburgh, and New Orleans to guide her projected future performance of the Hotel.303 

Finally, she considered the performance of the Hotel’s agreed competitive set, as reflected 

in Section 1.1 of the HMA (“Agreed Competitive Set”).304 The Agreed Competitive Set 

included the Public Hotel, Hotel On Rivington, Sixty LES, The Standard East Village, 11 

Howard, Joie De Vivre 50 Bowery, and NoMO SoHo.305 Analyzing and comparing these 

data sets, Ms. Roginsky projected that, from the 4 June 2020 repudiation of the HMA 

through the remainder of its initial ten-year term and the two subsequent five-year terms, 

Manager would earn a total of $22,249,303 in management fees under the HMA 

                                                 
300 Virtual Merits Hearing Transcript Day 3:50-332 (Testimony of J. Fareed). 

301 See Pinnacle Report, ¶¶ 2 Bullet Point Three, 4 Bullet Point One, 66, 73; Horwath Report, pp. 3, 9, 23 & 30; Virtual 

Merits Hearing Transcript, Day 3: 198/-4-199.4 (Cross Examination of J. Fareed). 

302 Pinnacle Report, ¶¶ 47-54. 

303 Id., ¶¶ 55-59; Virtual Merits Hearing Transcript, Day 1: 295/7-295/18 (Direct Examination of R. Roginsky). 

304 Pinnacle Report, ¶¶ 44-59. 

305 Id., ¶ 33; HMA, § 1.1 (C-001/R-005). 
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(“Management Fees”).306 She chose a 20-year term for the HMA because Section 3.2 of 

the HMA provides for two additional five-year extensions to the original ten-year operating 

term at the Manager’s option (“Claimants’ Projected Hotel Term”).307  

243. Ms. Roginsky discounted the future Management Fees to present value at the rate of 10.5%.  

She chose this discount rate by assuming a weighted average costs of capital (“WACC”) 

of 7.7% for Manager and then adding 280 basis points to account for additional risk 

associated with the industry. The base WACC figure was ascribed to small cap mid-range 

lodging businesses by JF Capital Advisors LLC as of April 2022.308 After applying the 

10.5% discount rate to the $22,249,303, in future projected Management Fees for 

Claimants’ Projected Hotel Term, Ms. Roginsky estimated the present value of 

Management Fees to be earned by Manager under the HMA over Claimants’ Projected 

Hotel Term to be $8,372,187.  Ms. Roginsky then added $1,626,727.32 in interest at the 

New York State statutory rate of 9%, accruing from the 4 June 2022 repudiation of the 

HMA to 1 August 2022, the anticipated date of an award by the Tribunal.309   

244. Mr. Fareed agreed with several of Ms. Roginsky’s core assumptions and conclusions, 

including: (i) the purpose of the damages assessment is to place the Manager in the same 

position it was on 4 June 2020; (ii) the methodology for estimating damages; (iii) the 

physical description and information about the property; (iv) the Agreed Competitive Set 

for performance of the Hotel; (v) the use of WACC in determining the discount rate to 

calculate the present value of future cash flows; and (vi) adjusting the WACC upwards 280 

basis points to account for additional risk factors.310  

245. Mr. Fareed disagreed with Ms. Roginsky, however, on certain critical points. He opined 

that: (i) the 20-year Projected Hotel Term did not take into account scenarios that would 

lead to a shorter term; (ii) the WACC should be 18.7% instead of 7.7%; (iii) Ms. 

Roginsky’s projected revenue per available room (“RevPAR”) was too high because the 

                                                 
306 Pinnacle Report, ¶ 73. 

307 Id., ¶ 17; HMA, § 3.2 (C-001/R-005). 

308 Pinnacle Report, ¶ 73. 

309 Id., ¶ 75. 

310 See Virtual Merits Hearing Transcript Day 3: 108/6-108/20 (Direct Examination of J. Fareed). 
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projected room rates were obtained from an upper-upscale segment rather than an economy 

segment, and because she had not considered additional supply coming onto the market, in 

particular the anticipated opening of a Moxy Hotel in September 2022; (iv) projected food 

and beverage revenue of $158 per occupied room should instead be $60, in light of his 

analysis of Sister City actual data and more appropriate comparables; and (v) that Owner’s 

decision to enter into the DHS Agreement did not damage the “Sister City” brand.311   

246. The experts’ differing assumptions led to significantly different calculations of projected 

gross revenues for the Hotel, and consequently, different base Management Fees.  The 

following chart sets forth these differences (with some rounding):  

 

HMA Term 

 

Period 

Gross Revenues  

(000’s) 

Management Fees (000’s) 

Claimants Respondent Claimants Respondent 

Initial Term 2019 $12,635 $12,635 $380 $380 

2020 $2,252 $6,286 $68 $145 

2021 $11,874 $7,919 $356 $238 

2022 $21,558 $14,570 $647 $437 

2023 $30,977 $18,358 $929 $551 

2024 $33,900 $21,495 $1,017 $645 

2025 $36,250 $23,132 $1,088 $694 

2026 $37,584 $23,826 $1,128 $715 

2027 $38,711 $24,451 $1,161 $736 

2028 $39,873 $25,277 $1,196 $758 

2029 $41,070 $26,035 $1,232 $781 

First 

Extension 

2030 $42,301 $26,817 $1,269 $805 

2031 $43,570 $27,621 $1,307 $829 

2032 $44,877 $28,450 $1,346 $854 

2033 $46,224 $29,304 $1,387 $879 

2034 $47,611 $30,182 $1,428 $906 

Second 

Extension 

2035 $49,039 $31,088 $1,471 $933 

2036 $50,510 $32,021 $1,515 $961 

2037 $52,025 $32,981 $1,561 $989 

2038 $53,586 $33,971 $1,608 $1,019 

2039 $5,188 $5,832 $156 $175 

TOTALS PROJECTIONS: $726,728 $468,063 $21,802 $14,042 

 

247. Thus, on Claimants’ Projected Hotel Term, Claimants project total Management Fees, prior 

to discounting for present value, would be approximately $21,802,000, while Respondent’s 

Projected Management Fees for the same term yields around 35.5% less at approximately 

                                                 
311 Horwath RPT, pp. 4-6. 
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$14,042,000. The chart below shows the net present value that each expert calculated by 

applying their discount rate to their revenue projections.312  

HMA Term Period Management Fees 

(000’s) 

Discounted at Selected Rate 

Claimants Respondent Claimants 

(10.5%) 

Respondent 

(21.5%) 

Initial Term 2019 - - - - 

2020  $139  $115 

2021 $356 $238 $322 $161 

2022 $647 $437 $530 $244 

2023 $929 $551 $689 $253 

2024 $1,017 $645 $682 $244 

2025 $1,088 $694 $660 $216 

2026 $1,128 $715 $619 $183 

2027 $1,161 $736 $577 $155 

2028 $1,196 $758 $538 $131 

2029 $1,232 $781 $501 $95 

First 

Extension 

2030 $1,269 $805 $468 $94 

2031 $1,307 $829 $436 $80 

2032 $1,346 $854 $406 $68 

2033 $1,387 $879 $379 $58 

2034 $1,428 $906 $353 $49 

Second 

Extension 

2035 $1,471 $933 $329 $41 

2036 $1,515 $961 $307 $35 

2037 $1,561 $989 $286 $30 

2038 $1,608 $1,019 $266 $25 

2039 $156 $175 $23 $4 

TOTALS PROJECTIONS: $21,802 $14,042 $8,372 $2,279 

 

248. The difference in discount rates used by the Parties further exacerbated the difference 

between the experts’ respective damages assessments, from a 35.5% difference prior to 

discounting to a 72.8% difference after discounting.   

249. The Tribunal now analyzes each component of the calculation of appropriate damages, as 

well as the various disagreements as outlined in the Horwath RPT, to determine the proper 

amount of damages due Ace for Owner’s repudiation of the HMA. The Tribunal organizes 

its discussion of the components around the experts’ disagreements.   

 

                                                 
312 Values taken from charts at Pinnacle Report, ¶ 73; and Horwath Report, p. 47. 
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i. HMA Term 

250. Ms. Roginsky’s projections of Hotel revenue assumed that the HMA term would run for a 

full 20 years. Mr. Fareed disagreed with Ms. Roginsky’s analysis, taking the view that it 

failed to consider scenarios in which the HMA term would be shorter than the full term 

with automatic extensions at Ace’s sole discretion.  

251. Mr. Fareed considered two such scenarios. In the first, Owner would exercise a right to 

terminate the HMA in the sixth fiscal year due to Manager’s projected poor performance 

pursuant section 3.3 of the HMA.313 In the second, Owner would exercise this right due to 

a transfer in ownership, pursuant to section 12.1 of the HMA.314  The basis for the early 

termination right under section 3.3 of the HMA would be the Hotel’s failure to meet the 

90% RevPAR performance threshold in section 3.3(g) of the HMA.315   

252. If Owner exercised its right under section 12.1 of the HMA between six and ten years into 

the HMA’s term, Manager would be entitled to a termination fee under section 3.3(i) of 

the HMA.316 If Owner exercised this right in year six, Mr. Fareed projected that Manager 

would be entitled to damages in the amount of $1,240,000, after applying the 21.5% 

discount rate.317 If Owner exercised this right in or after year ten, Manager was not 

contractually entitled to a termination fee.318 Under this scenario, Mr. Fareed projected that 

Manager would be entitled to damages in the amount of $1,719,000, after applying the 

21.5% discount rate.319    

253. First, the record reflects that Ms. Roginsky did indeed consider the possibility that the 

HMA would terminate before 20 years. Ms. Roginsky testified that she added 280 basis 

points to her discount rate in order to account for:   

                                                 
313 Horwath Report, pp. 42-43. 

314 Id., pp. 44-46. 

315 Id., p. 46. 

316 Id., pp. 15, 42-43. 

317 Id., p. 43. 

318 Id., HMA, § 1.1 (C-001/R-005). 

319 Horwath Report, p. 46. 
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“additional risk associated with the industry, in this case the newness of the 

Sister City brand, the reality that the subject hotel was the last entry to the 

market, the reality that historic financial performance was limited to but one 

year between opening and shut-down due to the impact of Covid-19, and 

the risks associated with projecting a “Covid recovery” of the hotel market 

and this micro-market.”320  

254. Ms. Roginsky also confirmed that the 280 basis point adjustment to WACC included the 

risk of early termination of the HMA: 

“We adjusted this 7.7[%] by 280 basis points, and that risk assessment -- 

which is subjective -- is based on a variety of factors, specific to this hotel.  

It’s the hotel, the management contract, the newness of the brand, the fact 

that it’s located in the Bowery, which is a hot market, the lack of historical 

performance, but some performance, COVID issues, the recovery, and all 

those factors went into our decision to use a . . . 280 basis point adjustment 

to the 7.7.”321 

255. Ms. Roginsky’s approach is consistent with the legal authority on this issue.322 Mr. Fareed 

did not argue that the 280 basis point adjustment was insufficient to account for such risks, 

while arguing for a higher adjustment. Rather, he accepted Ms. Roginsky’s adjustment to 

WACC, without comment on its sufficiency, and absorbed it into his model while 

separately analyzing the risk of early termination of the HMA as alternate scenarios. In this 

sense, Mr. Fareed appears to have double-counted for the risk of early termination. 

256. The Tribunal also disagrees with Mr. Fareed’s conclusions that the Owner’s right of 

termination under HMA section 3.3 would be triggered by the Manager’s poor 

performance. Mr. Fareed projected that a ramp-up of the Hotel’s occupancy (“OCC”), 

when compared to its Agreed Competitive Set (“OCC Index”), and average daily rate per 

occupied room (“ADR”), when compared to its Agreed Competitive Set (“ADR Index”) 

in the first three years of operation, would result in RevPAR compared to the Hotel’s 

Agreed Competitive Set (“RevPAR Index”) of 89% for 2024, and 2025. He concluded 

that the Hotel would stabilize on the RevPAR Index at 88% starting in 2026, which would 

                                                 
320 Pinnacle Report, ¶ 73. 

321 Virtual Merits Hearing Transcript Day 1: 230/18-231/6 (Testimony of R. Roginsky).  

322 See In re M. Waikiki, LLC, 2012 WL at *4 (“[t]he uncertainty concerning the performance test is best addressed by 

adjusting the discount rate...”) (CLA-022); see also FHR Mexico Mgmt Co., S.D. de C.V., et al. v. Organizacion Ideal 

S. de. R.L. de C.V., et al., Case No. 01-15-0005-1591 (ICDR 2016) (CLA-014); Koufakis v. Carvel, 425 F.2d 892, 

908 (2d Cir. 1970) (CLA-017).  
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put the Hotel below the HMA’s performance threshold and trigger Owner’s termination 

right under HMA section 3.3(g).323  Ms. Roginsky, on the other hand, projected a ramp-up 

to a stabilized RevPAR Index of 111% by 2023.324  

257. A comparison of the experts’ respective projected performance of the Hotel by OCC Index, 

ADR Index, and RevPAR Index for the five-year period of 2022 to 2026, is set forth 

below:325  

 

Year 

OCC Index ADR Index RevPAR Index 

Claimants Respondent Claimants Respondent Claimants Respondent 

2022 100% 90% 95% 82% 95% 74% 

2023 105% 100% 106% 85% 111% 85% 

2024 105% 105% 106% 85% 111% 89% 

2025 105% 105% 106% 85% 111% 89% 

2026 105% 104% 106% 85% 111% 88% 

 

258. Before assessing the experts’ projections for these key indexes, the Tribunal notes that Mr. 

Fareed’s projected stabilized RevPAR Index is just two percentage points short of the 

minimum RevPAR Index that Manager would need to achieve in order to avoid Owner’s 

early termination right, and is only one percentage point below for the two years prior to 

projected stabilization in 2026. In comparison, Ms. Roginsky’s projected stabilized 

RevPAR Index is 21 percentage points above the minimum threshold. Thus, if Mr. Fareed 

is wrong by even the smallest amount, Owner’s performance-based cancellation right 

under the HMA would not be triggered. Ms. Roginsky, on the other hand, could be 

significantly wrong and still not trigger Owner’s right of cancellation.   

                                                 
323 Horwath Report, p. 34.  

324 Pinnacle Report, ¶ 59. 

325 Id.; Horwath Report, p. 34. 
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259. Ms. Roginsky and Mr. Fareed come very close to agreeing on their OCC Index projections, 

meaning that both agree that the Hotel will outperform its agreed competitive set in terms 

of occupancy. As a result of the lack of dispute on this issue, the Tribunal will focus on the 

significant differences in the experts’ projected performance under the ADR Index and 

RevPAR Index.   

260. Ms. Roginsky projects that the Hotel will outperform its competitive set on ADR at roughly 

the same rate that the Hotel will outperform the competitive set with regard to occupancy.  

Mr. Fareed, on the other hand, believes that the Hotel will underperform the competitive 

set on ADR, even as it outperforms with regard to occupancy.  With respect to the Hotel’s 

projected RevPAR Index, Ms. Roginsky projects stabilization in 2023 at 111%, and Mr. 

Fareed projects the Hotel will achieve 89% in 2024 and 2025, and 88% in 2026.   

261. Ms. Roginsky offered a number of reasons for her higher ADR Index and RevPAR Index 

projections. First, she noted that although the Hotel was less than a year old and a new 

brand, it was able to reach a peak ADR Index in December 2019, of 90.3%.326 Second, she 

assessed the ability and experience of the Manager by looking at the ramp-up on key 

indexes for four hotels branded as “Ace Hotels” and managed by Ace that opened in the 

last eight years. Ms. Roginsky explained that she omitted for purposes of projecting ramp-

up the Ace Hotels any hotels that opened longer than eight (8) years ago because they 

would not be as relevant.327   

262. Those Ace Hotels considered by Ms. Roginsky obtained ADR and RevPAR penetration 

indexes of 128.5% and 130.6%, respectively, by Year 3.328 Ms. Roginsky did note, 

however, that the Hotel opened with a lower ADR Index and RevPAR Index than the four 

Ace Hotels that she analyzed — meaning that she projected a more aggressive ramp-up in 

these indexes for the Hotel than what occurred at those four Ace Hotels. She opined that a 

more aggressive ramp-up was appropriate because of the newness of the Sister City brand 

compared to the already established Ace Hotels brand, the Hotel’s positioning and quality 

of product relative to its competitive set, and the Hotel’s competitive pricing within the 

                                                 
326 Pinnacle Report, ¶ 52. 

327 Virtual Merits Hearing Transcript, Day 1: 352/19-353/25 (Testimony of R. Roginsky). 

328 Pinnacle Report, ¶ 56. 
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market upon opening.329 She also noted that she kept her projections for the Hotel 

conservative when compared to the performance of the four Ace Hotels analyzed, with a 

stabilized ADR Index and RevPAR Index for the Hotel lagging the Ace Hotels by 

approximately 22.5% and 19.6%, respectively.330 She did this to account for the Hotel’s 

“limited exposure in the market” and it being a micro hotel concept compared to the full-

service standard Ace Hotels.331 Ms. Roginsky explained that the Ace Hotels’ performance 

was not the only thing that she considered, but that she adjusted the projections based upon 

her “assessment of the property and its location and its comp set, but that provided 

confidence to [her] that [her] ramp-up was reasonable.”332 

263. Ms. Roginsky further supported her explanation of the projected ADR Index for the Hotel 

in her testimony as follows: 

“On the rate projection, I looked at the fact that the four Ace hotels had a 

Rev PAR index of about 130 percent.  I already stated that the micro hotel 

will get a rate of less than the eight, those Ace hotels because it’s micro 

rooms.  So I applied a 20 percent discount to the ADR penetration to come 

up with a 106 percent.  I felt that was reasonable.  

And I also looked at the actual ADR that we projected.  So, for example, 

we’re showing an ADR $277 in 2022.  I know for example, that when I 

stayed at the [Airbnb], I paid $300.  And it was just one night; but if you go 

online, you’ll see that the [H]otel is garnering rates [$]2[00] to $300 just as 

an Airbnb, without the restaurants.   

I looked at the performance of, for example, the Public Hotel, which has got 

a rate of about $330 or so, so I think this is an appropriate discount, $277 

for this [H]otel. 

So it wasn’t just one data point, but it was a combination of ADR 

penetration index and my knowledge of the hotel market and the brand and 

the newness of the facility and all those factors.”333  

                                                 
329 Id., ¶ 59. 

330 Id.  

331 Id.  

332 Virtual Merits Hearing Transcript, Day 1: 302/17-21 (Cross Examination of R. Roginsky). 

333 Virtual Merits Hearing Transcript, Day 1: 349/22-350/25 (Testimony of R. Roginsky). 
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264. Mr. Fareed took issue with Ms. Roginsky’s use of the four Ace Hotels as a guide for her 

ADR Index and RevPAR Index projections because the Ace Hotel brand positioning is 

upscale, while the Sister City brand is an economy product.334 Mr. Fareed also noted 

broader performance issues with other Ace Hotels across the U.S.335 And, Mr. Fareed 

pointed out that the performance of the Ace Hotels reviewed by Ms. Roginsky was 

relatively stable after Year 1, unlike the more aggressive ramp-up Ms. Roginsky projected 

for the Hotel.336 Mr. Fareed also criticized Ms. Roginsky’s projections for failing to take 

into account the anticipated opening of a 298-unit Moxy Hotel by Marriott 0.2 miles from 

the Hotel, which he said would increase competitive supply by 18%.337 

265. Mr. Fareed was not able to substantiate certain aspects of his significantly lower projected 

ADR Index for the Hotel. For example, he did not appear to account for the fact that his 

projected ADR Index stabilization of 85% was much lower than the over-90% ADR Index 

that the Hotel had already achieved in December 2019, after only being fully open for six 

months.338 In making his projections, Mr. Fareed relied upon certain growth projections of 

CBRE in determining the projected performance of the Hotel. He considered CBRE’s 

projected 27.9% increase in ADR for the New York market for 2022, following the first 

two years of the pandemic, but cut it to 15.0%, without providing an adequate explanation 

for doing so.339 At the same time, Mr. Fareed adopted, without adjustment, CBRE’s 

projected compounded annual growth rate in ADR for the New York market of 3.2% for 

years 2023 to 2026.  The seemingly arbitrary cut to ADR for the base year of 2022 

significantly decreased Mr. Fareed’s projected ADR Index for the Hotel.340  

266. Mr. Fareed also failed to compare his projections to the Owner’s actual performance while 

it operated the Hotel as the Airbnb Hotel.  For example, Mr. Fareed predicted that the Hotel 

operated by Manager would only earn $621,000 in December 2021. In that month, the 

                                                 
334 Horwath Report, p.33. 

335 Virtual Merits Hearing Transcript, Day 3: 254/6-22 (Cross-Examination of J. Fareed). 

336 Horwath Report, p. 33. 

337 Id. 

338 Virtual Merits Hearing Transcript, Day 3: 167/12-168/5 (Cross-Examination of J. Fareed). 

339 Horwath Report, p. 29, Virtual Merits Hearing Transcript, Day 3: 171/17-172/19 (Cross-Examination of J. Fareed). 

340 Id. 
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Owner actually had revenues of $940,374 operating as the Airbnb Hotel.341 In his hearing 

testimony (but not in his report), Mr. Fareed opined that such differences may be due to 

the superiority of the Airbnb marketing platform.342 While that explanation may have some 

validity, it was offered on the fly during live testimony, and it was clear that Mr. Fareed 

had not previously reviewed the Owner’s operating performance statements which were 

produced in discovery.   

267. For these reasons, and based upon the experts’ respective reports and testimony, the 

Tribunal finds that Ms. Roginsky’s projected OCC, ADR, RevPAR, OCC Index, ADR 

Index and RevPAR Index for the Hotel are more reliable than Mr. Fareed’s. Accordingly, 

the Tribunal adopts Ms. Roginsky’s projected key performance metrics, as set forth in the 

chart at paragraph 59 of the Pinnacle RPT. As a result, the Tribunal concludes that the risk 

of early termination was unlikely and, in any case, was sufficiently reflected in Ms. 

Roginsky’s upward adjustment to her discount rate. We now turn to the other points of 

disagreement between the Parties’ damages experts.   

ii. Projected Food and Beverage Revenue at the Hotel 

268. The next major area of disagreement between the Parties and their respective experts is the 

projected food and beverage revenue for the Hotel. Ms. Roginsky projects that the Hotel 

will receive food and beverage revenue of $158 per occupied room, while Mr. Fareed 

projects only $60 per occupied room. The Hotel’s food and beverage revenues are derived 

from the Floret restaurant and Last Light rooftop bar.343 Food and beverage revenues 

comprise approximately one-third of Ms. Roginsky’s projected Hotel revenues, and 

approximately one-quarter of Mr. Fareed’s projected Hotel revenues.344 As previously 

noted a paragraph 224, supra, the experts agree on the Hotel’s projected OCC and OCC 

Index. Accordingly, once the Tribunal determines what the projected food and beverage 

                                                 
341 See Horwath Report, p. 36; Virtual Merits Hearing Transcript, Day 3: 186/20 -187/7 (Cross-Examination of J. 

Fareed). 

342 Virtual Merits Hearing Transcript, Day 3: 183/3-184/23 (Cross-Examination of J. Fareed). 

343 Pinnacle Report, ¶ 65. 

344 Id., ¶ 71; Horwath Report, p. 37. 
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revenue per room should be, it would multiply that figure by the occupancy rates agreed 

between the two experts.   

269. Ms. Roginsky recognized that her projections of food and beverage revenue were 

challenged by a lack of historical performance data for Floret and Last Light.345 While the 

Hotel first opened its doors in March 2019, Floret did not open until 29 May 2019, and, 

even then, was unable to serve dinner due to mechanical issues in the kitchen. Then, on 26 

June 2019, a grease trap back-up closed the restaurant entirely for two weeks, opening 

again on 10 July 2019, for breakfast and lunch only. Floret did not re-open for dinner until 

20 July 2019.346 Accordingly, Ms. Roginsky based her opinion on her “experience with 

full-service hotels in New York City with similar food and beverage outlets, as well as 

[her] analysis of the pre-opening budget contemplated by [Manager]. . . ”347 It should be 

noted that while Ms. Roginsky constructed a very thorough report in most respects, her 

report was lacking in this respect, with only three paragraphs related to this key 

projection.348 Appropriately, significant attention was paid at the hearing to Ms. 

Roginsky’s testimony about her projected food and beverage revenue per occupied room 

and the sources for her conclusions. During her direct testimony, Ms. Roginsky testified 

that she was relying on actual data in making her projection, but that she could not disclose 

the source:  

“And I know here it’s confidential; I know this is an issue, but I can’t present 

or provide you with the actual operating data from the sources that I have.  

I can tell you that I have eight comps for rooftop restaurants in Lower 

Manhattan, and the average per-square-food dollars -- on average per 

square-food basis for . . . rooftop bars is $1,800.  I looked at restaurants 

from other facilities in New York, and I’ve looked at their performance; and 

if you look at the performance factors that I have in my files, they not only 

supported the $158, but they are greater.  So I went with the $158 per 

occupied room, stabilized as projected by [Manager]; and I did do a ramp 

up.  I didn’t show that in the first year; I showed only 50 percent of revenues 

                                                 
345 Pinnacle Report, ¶ 66. 

346 Id. 

347 Id. at ¶ 67. 

348 Id., ¶¶ 65-67. 
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in Year 1, 75 percent revenues in Year 2, and now reaching that stabilized 

level in Year 3, so that was my food and beverage revenue projections.”349   

270. On cross-examination, Ms. Roginsky explained her inability to share the identity and 

details of the comparable data that she considered as follows: 

“If I share data, I won’t ever get data again.  It’s just something that -- 

similarly your expert didn’t provide the data either.  So I know it’s an issue, 

but we don’t get data if we present it.” 350  

Ms. Roginsky explained further: 

“I didn’t do a calculation by using those comps [for the undisclosed 

comparable rooftop bars].  Those comps supported my calculation of $158 

per occupied room, based on ACE’s preopening budget, stabilized.  And 

then to test the reasonableness of those projections, I looked at comps, and 

those comps fell comfortably within the projections, the preopening budge 

prepared by ACE.  Sot it was first, using their data, and then saying, [i]s that 

reasonable?  And I looked at my comps for restaurants and rooftops, and I 

said to myself, [t]hese are very reasonable because these are supported by 

other facilities’ restaurants and rooftops in New York in Lower 

Manhattan.”351 

271. Ms. Roginsky referred to “the heavy food and beverage concept that ACE is known for” 

in support of her projection that food and beverage revenue would account for 

approximately one-third of the Hotel’s projected revenue.352 Ms. Roginsky’s findings are 

also corroborated by testimony from Claimants’ fact witnesses Mr. Wilson, the CEO of 

AGI, and Juliette Imhof, the Director of Development of AGI. Ms. Imhof testified that Last 

Light was “one of the hottest rooftop bars in Manhattan.” Mr. Wilson testified that the 

Hotel “stayed at or near the top of its competitive set for overall customer review scores, 

cleanliness, location and value,” and attracted certain celebrity clientele.353 

                                                 
349 Virtual Merits Hearing Transcript, Day 1: 219/10-220/7 (Testimony of R. Roginsky). 

350 Id., p. 316/6-11. 

351 Id., p. 318/24-319/16. 

352 Id., p. 293/22-23.   

353 Imhoff Witness Statement, ¶ 32; Wilson Witness Statement, ¶ 23. 
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272. Conversely, Mr. Fareed projected that the Hotel’s food and beverage revenue would be 

$60 per room.354 Like Ms. Roginsky, Mr. Fareed’s report lacked support for his projections, 

stating only that “[f]ood and beverage revenues have been projected based on the historical 

results achieved at the Subject Property as well as the comparable hotel properties.”355 

Accordingly, as with Ms. Roginsky, the Tribunal carefully considered Mr. Fareed’s live 

testimony on this issue.   

273. The Tribunal has found a number of inconsistencies with Mr. Fareed’s projected food and 

beverage revenue.  First, Mr. Fareed’s analysis of Hotel performance from January 2020 

to April 2020, showed food and beverage revenue per occupied room of $87 — $27 more 

per room than the $60 that Mr. Fareed projected going forward.356 Mr. Fareed did not 

adequately explain the difference. Next, Mr. Fareed projected total food and beverage 

revenue for the Hotel in 2022, would be $2.828 million, but could not reconcile his 

projection with the fact that the Hotel had $3.698 million in food and beverage revenue for 

the nine months that the Hotel was open in 2019 — during which time the Hotel was brand 

new and the restaurant was closed for several months.357 Mr. Fareed also could not explain 

what appeared to be a mathematical error in his report, where he calculated the food and 

beverage revenue per occupied room in 2019 at $56, when it was actually $74.46.358  Also, 

Mr. Fareed could not explain why he projected $3.564 million in total food and beverage 

revenue in 2023, a figure that was lower than the actual food and beverage revenue for the 

only year of operations (April 2019 to March 2020)—and, as stated above, there were 

significant delays in opening and issues with the restaurant.359  

274. Finally, as was revealed during Mr. Fareed’s cross-examination, his own report showed 

that several of the hotels he treated as comparables for food and beverage purposes did not 

have both a restaurant and a bar, as the Hotel did.360 In addition, if the food and beverage 

                                                 
354 Horwath Report, p. 38. 

355 Id. 

356 Horwath Report, p. 38; Virtual Merits Hearing Transcript, Day 3: 200/4-20 (Cross Examination of J. Fareed). 

357 Horwath Report, p. 37; Virtual Merits Hearing Transcript, Day 3: 204/5-205/9 (Cross Examination of J. Fareed). 

358 Virtual Merits Hearing Transcript, Day 3: 204/5-205/9 (Cross Examination of J. Fareed). 

359 Id., pp. 209/8-210/10 (Cross Examination of J. Fareed). 

360 Id., pp. 213/7-220/23 (Cross Examination of J. Fareed); see also Horwath Report, p. 19. 
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revenues from a restaurant-only hotel (e.g., NoMO SoHo’s $88 per room) are added to the 

food and beverage revenues for a bar-only hotel (e.g., Hotel on Rivington’s $56 per room 

or Joie De Vivre’s $52 per room), the sum is much closer to Ms. Roginsky’s $158 number, 

than Mr. Fareed’s $60 number. 

275. For these reasons, and based upon the experts’ respective reports and testimony, the 

Tribunal finds that Ms. Roginsky’s projected food and beverage revenue per occupied 

room for the Hotel in the amount of $158 is more reliable and is well supported. For 

purposes of calculating Claimants’ damages, the Tribunal will use this figure.  

iii. Miscellaneous Income at the Hotel 

276. The final component of projected revenues was miscellaneous income — that is, “revenue 

which does not carry expenses and includes resort or destination fees, commissions, 

attrition, among other revenue items.”361 Ms. Roginsky projected miscellaneous income to 

be $15 per occupied room, while Mr. Fareed projected $7.362   

277. In 2020, the Hotel began charging a destination fee of $18.75 per occupied room.363 By 

comparison, many hotels included in the competitive set by Mr. Fareed charged much 

higher destination or facility fees, including The Standard East Village at over $34 and 

Hotel on Rivington at $34.364  

278. Since Ms. Roginsky’s projected miscellaneous income of $15 per occupied room is lower 

than the actual destination fee charged by the Hotel in 2020, and is less than half of the 

destination or facility fees charged by hotels within Mr. Fareed’s comparable set, the 

Tribunal finds that Ms. Roginsky’s projected miscellaneous income is more reasonable and 

is well supported. Accordingly, for purposes of calculating damages, the Tribunal will use 

Ms. Roginsky’s projected miscellaneous revenue figure. 

                                                 
361 Pinnacle Report, ¶ 69.  

362 Id.; see also Horwath Report, p. 39. 

363 Horwath Report, p. 39. 

364 Id., p. 3;6; see also Virtual Merits Hearing Transcript, Day 3: 229/3-230/23 (Cross Examination of J. Fareed); 

Hotel Checkout Summaries, with Sources (C-246). 
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279. For these reasons, and based upon the experts’ respective reports and testimony, the 

Tribunal finds that the projected Management Fees under the HMA from 4 June 2020 

through 2039, to be $21,802,000, before discounting to present value.   

iv. Selection of WACC Figure for Calculation of Discount 

Rate 

280. The experts also disagreed on the proper WACC to use to determine the appropriate 

discount rate. Ms. Roginsky employed a base WACC of 7.7% and Mr. Fareed employed a 

base WACC of 18.7%. Both experts added 280 basis points to their respective WACC 

figures in order to account for additional risk factors (although they may disagree on what 

those risk factors were). The Tribunal adopts the experts’ consensus view that a 280 basis-

point adjustment is appropriate, and need only determine the appropriate WACC rate.   

281. Ms. Roginsky employs a WACC of 7.7%, which she obtained as the rate for lodging small 

cap mid-range from JF Capital Advisors LLC, April 2022.365 Ms. Roginsky claims that she 

used the April 2022 figure, rather than a figure closer in time to the 4 June 2020 repudiation 

because it was “the most recent information available to us” and because the figures 

reported by JF Capital for May and June 2020, were distorted because they included the 

WACC for the Red Lion Hotel Company, which was in financial distress.366 

282. Mr. Fareed stated in his report that Ms. Roginsky’s use of WACC as of April 2022, “is 

inappropriate since the goal is to value a fee stream to make Ace whole as of June 4th, 

2020” and the “comparable WACCs were 18.7% as of May 2020 and 18.9% as of June 

2020.”367 Mr. Fareed supported the inclusion of the Red Lion Hotel’s WACC because it 

“is a perfect example of the higher expected volatility expected by small companies such 

as the Sister City hotel” and that “these WACCs are not considered outliers but appropriate 

reflections of the risk of small-cap firms relative to large-cap firms.”368 

                                                 
365 Pinnacle Report, ¶ 73. 

366 Virtual Merits Hearing Transcript, Day 1: 237/3-238/6 (Testimony of R. Roginsky). 

367 Horwath Report, p. 41. 

368 Id., at fn 4.  
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283. Thus, the issue for the Tribunal to decide is whether the WACC for the Red Lion Hotel, as 

of May 2020, should be considered in determining the appropriate WACC for the Hotel.  

And, if not, whether the use of the WACC as of April 2022, as Ms. Roginsky did, is 

appropriate for discounting cash flows as of the 4 June 2020 HMA repudiation.   

284. Mr. Fareed agreed with Ms. Roginsky that JF Capital Advisors LLC is an appropriate 

source for WACC data.  While Mr. Fareed stated that he relied upon the JF Capital 

Advisors LLC report for May and June 2020, in locating the appropriate WACC, he did 

not include those reports in his appendixes.  Instead, he included in his appendix an Investor 

Survey and Developer Survey from RealtyRates.com for the 2nd Quarter of 2020.369 The 

Investor Survey provided a range of rates for lodging facilities from 7.61% to 18.72% with 

an average of 13.72%.370  While Mr. Fareed claims not to have relied upon this source 

entirely, he did not provide another source and appears to have taken the maximum WACC, 

rather than the minimum or even average to the extent he was actually using that source.   

285. The three companies included in calculating the WACC by JF Capital Advisors LLC in 

May and June 2020, were Red Lion Hotels, Sotherly Hotels, and Condor.371  The report 

shows that the WACC for Red Lion Hotels (42.7%) was a significant outlier from the other 

two small-cap hotel and lodging companies that comprise the figure – Condor (9.4%) and 

Sotherly Hotels (6.4%).  The Red Lion WACC is also significantly higher than the WACCs 

of the six large cap companies including Hilton, Hyatt, and Marriott (with a low of 4.8%, 

high of 7.6%, and weighted average of 6.9%), and the 18 mid-cap companies including 

Wyndham, Choice, and Extended Stay (with a low of 4.5%, high of 7.9%, and weighted 

average of 6.5%).372  In fact, the WACC for Red Lion Hotels in May of 2020, is at least 

3,300 basis points higher than any of the 26 other small, mid, or large-cap lodging 

companies included in the JF Capital Advisors LLC survey relied upon by Mr. Fareed.373    

                                                 
369 See Horwath Report, Appendix Q. 

370 Id., Investor Survey, p. 11. 

371 Virtual Merits Hearing Transcript, Day 3: 245/6-14 (Cross Examination of J. Fareed); JF Capital Advisors Public 

Company Comparables (29 May 2020) (C-247). 

372 JF Capital Advisors Public Company Comparables (29 May 2020), p. 25 (C-247). 

373 Id.  
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286. Moreover, if Red Lion Hotels is eliminated from the small cap calculation for WACC as 

of May 2020, the remaining companies in this category have an average WACC of 7.9%, 

which is just 0.2% higher than the 7.7% WACC employed by Ms. Roginsky.374 Mr. Fareed 

failed to provide a sufficiently plausible reason why Red Lion’s outlier WACC figure 

should be taken into account for purposes of determining the appropriate discount rate for 

the Hotel, given that the inclusion of that outlier would lead to the use of a WACC 

significantly higher than those used in similar cases and the WACCs of each of the 26  

companies in the data set.375  

287. Claimants have demonstrated that the discount rates applied in other hotel management 

agreement termination cases to determine damages are closer to Ms. Roginsky’s 10.5% 

than to Mr. Fareed’s 21.5%. In Hotel TOC, Inc. (Panama) v. Trump Panama Hotel 

Management LLC, et al., ICC Case No. 23149/MK (17 June 2020), an ICC Tribunal found 

that the appropriate discount rate in connection with future cash flows in a small cap 

lodging business in a foreign country under extreme, hostile conditions to be 11.3%, just 

0.8% more than what Ms. Roginsky used in this case.376 Respondent has not cited a single 

authority where a discount rate as high as the 21.5% was used to discount future cash flows 

from a contract comparable to the HMA.  

288. The Tribunal agrees with Mr. Fareed’s opinion that the discount rate used should be as of 

the 4 June 2020 date of the HMA repudiation.377 However, Ms. Roginsky’s use of the 7.7% 

WACC sourced from the JF Capital Advisors LLC April 2022 report does not appear to be 

inconsistent with what would be applicable at the time of the 4 June 2020 repudiation. 

Further, “[t]he choice of an appropriate [discount] rate does not need to be exact.”378 

                                                 
374 Virtual Merits Hearing Transcript, Day 3: 248/4-249/8 (Cross Examination of J. Fareed). 

375 See In re MSR Resort Golf Course, LLC, 2012 Bankr. LEXIS 3702, at *23 (applying discount rates of between 

11.6% and 12.6%) (CLA-023); JF Capital Advisors Public Company Comparables (29 May 2020) (C-247)..   

376 Hotel TOC, Inc. v. Trump Panama Hotel Management LLC, et al., Case No. 23149/MK at ¶ 189 (CLA-021); see 

also In re M. Waikiki, LLC, 2012 WL 2062421, at *4-5 (applying discount rates of 7.5% for first seven years of 

management agreement and 13.5% to last forth-three years), (publicly filed at Trump Panama Mgmt. et al. v. Hotel 

TOC, Inc., Index No. 653655/2020, Dkt. No. 1 (N.Y.S. Sup. Ct. Aug. 6, 2020)); In re MSR Resort Golf Course, LLC, 

2012 Bankr. LEXIS 3702, at *23 (CLA-023) (applying discount rates of between 11.6% and 12.6%).   

377 Horwath Report, p. 41. 

378 In re MSR Resort Golf Course, LLC, 2012 Bankr. LEXIS 3702, at *18 (CLA-023) 
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289. For these reasons, and based upon the experts’ respective reports and testimony, the 

Tribunal finds that the base WACC employed by Ms. Roginsky of 7.7% is well supported 

and appropriate.  And, adding 280 basis points to account for additional risk factors, as 

agreed by the parties’ experts, the Tribunal finds that 10.5% is the appropriate discount rate 

for purposes of determining the present value of anticipated future cash flows from the 

HMA as of the 4 June 2020 repudiation. 

290. When the $21,802,000 in projected future Management Fees for the 20 year Claimants’ 

Projected Hotel Term are discounted at the appropriate 10.5% discount rate, the Tribunal 

finds that the appropriate measure of damages on Claimants’ First and Second Causes of 

Action is $8,372,187.00 calculated as follows: 

Period Projected 

Management Fees 

(000’s) 

Discounted at 

10.5% 

(000’s) 

 

2021 $356 $322 

2022 $647 $530 

2023 $929 $689 

2024 $1,017 $682 

2025 $1,088 $660 

2026 $1,128 $619 

2027 $1,161 $577 

2028 $1,196 $538 

2029 $1,232 $501 

2030 $1,269 $468 

2031 $1,307 $436 

2032 $1,346 $406 

2033 $1,387 $379 

2034 $1,428 $353 

2035 $1,471 $329 

2036 $1,515 $307 

2037 $1,561 $286 

2038 $1,608 $266 

2039 $156 $23 

Totals: $21,802 $8,372 

B. Damages for Ace’s Second Cause of Action 

291. The damages analysis for Ace’s Second Cause of Action is much less complicated. The 

Tribunal has reviewed the testimony and invoices related to the Claimants’ claim for 

Unpaid Expenses in the total amount of $77,018.93, and notes that all of the charges that 

comprise Claimants’ claim for Unpaid Expenses accrued between 30 March 2020, and 16 
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July 2021,379 with one exception, and all of the credits due Owner accrued between 18 

March 2020, and 30 November 2021. The single exception is a charge to Owner in the 

amount of $9,141.00 on 31 March 2022, nearly three months after Claimants filed their 

Request commencing this Arbitration. That charge is comprised of only three line items, 

two of which are described as “Akerman. . . Legal-Scipio Matter,” and the last is “Stokes 

Wagner. . . Legal-NY Employment Matter.” Claimants have not submitted sufficient 

evidence regarding this late $9,141.00 charge for the Tribunal to determine its propriety. 

Also, given the fact that it was not asserted until nearly three months after the 

commencement of this Arbitration, the Tribunal has not included this amount in the 

recoverable damages. The Tribunal finds that the remainder of the Claimants’ claim for 

Unpaid Expenses totaling $67,877.93 is appropriate.380   

C. Calculation of Pre-Judgment Interest 

292. Claimants assert that they are entitled to pre-judgment interest, pursuant to N.Y. CPLR 

Sections 5003 and 5004. Respondent has not challenged Ms. Roginsky’s calculated interest 

on the damages assessed at the rate of 9%. Mr. Fareed expressly declined to opine on this 

charge.381 

293. The Tribunal agrees that Claimants are entitled to pre-judgment interest on their breach of 

contract claims. However, Claimants incorrectly cite N.Y. CPLR Section 5003, which 

deals with a procedural right to post-judgment interest, rather than Section 5001, which is 

applicable here.  N.Y. CPLR Section 5001 is titled “interest to verdict, report or decision” 

and states as follows:  

“(a) Actions in which recoverable. Interest shall be recovered upon a sum 

awarded because of a breach of performance of a contract, or because of an 

act or omission depriving or otherwise interfering with title to, or possession 

or enjoyment of, property, except that in an action of an equitable nature, 

                                                 
379 Soliman Witness Statement, ¶¶ 106-112; Ace’s Detail Historical Aged Trail Balance for Sister City Hotel (23 May 

2022) (C-036).  

380 The expense total is comprised of: (i) $68,657.64 in outstanding corporate reimbursable expenditures incurred 

between 31 March 2020 and 16 July 2021, less a credit for $12,348.40 on account of a double payment made 18 March 

2020; (ii) $14,199.10 in system termination fees incurred 21 September 2020 less a credit of $3,225.86 incurred 30 

November 2021; and (iii) $595.45 on account of the Management Fees true-up.  

381 Horwath Report, p. 47. 
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interest and the rate and date from which it shall be computed shall be in 

the court’s discretion. 

(b) Date from which computed. Interest shall be computed from the 

earliest ascertainable date the cause of action existed, except that interest 

upon damages incurred thereafter shall be computed from the date incurred. 

Where such damages were incurred at various times, interest shall be 

computed upon each item from the date it was incurred or upon all of the 

damages from a single reasonable intermediate date. 

(c) Specifying date; computing interest. The date from which interest is 

to be computed shall be specified in the verdict, report or decision. If a jury 

is discharged without specifying the date, the court upon motion shall fix 

the date, except that where the date is certain and not in dispute, the date 

may be fixed by the clerk of the court upon affidavit. The amount of interest 

shall be computed by the clerk of the court, to the date the verdict was 

rendered or the report or decision was made, and included in the total sum 

awarded.”382  

294. The calculation of pre-judgment interest on the Claimants’ claim associated with 

Management Fees to be earned over the life of the HMA as of 4 June 2020, should be 

calculated from 4 June 2020, to the anticipated date of notification of the Final Award, 

which is expected to be on or around 30 September 2022, sixty days after the 1 August 

2022 date used by Ms. Roginsky.383 As stated above, the Respondent did not challenge any 

aspect of the Claimants’ interest calculation including the Claimants’ calculation of interest 

on the Unpaid Expenses claim from the date of repudiation. The Tribunal, therefore, 

applies the same dates calculating interest on that portion of the award.  

295. Based upon the foregoing, the Tribunal awards Claimants pre-judgment interest on its 

damages associated with Respondent’s 4 June 2020 repudiation of the HMA and 

Claimants’ claim for Unpaid Expenses pursuant to N.Y. CPLR Section 5001 at the rate of 

9% as follows:  

                                                 
382 N.Y. CPLR § 5001 (bold titles in original); see also N.Y. CPLR § 5004 (establishing the rate of interest at 9% 

unless otherwise provided by statute); Hotel TOC, Inc. v. Trump, 203149/MK, at ¶ 195 (awarding hotel manager 9% 

statutory (CLA-021); Cole v. Macklowe, 64 A.D.3d 480, 882 N.Y.S.2d 417 (1st Dept. 2009) (CLA-087); see also Van 

Nostrand v. Froehlich, 44 A.D.3d 54, 844 N.Y.S.2d 293 (2007) (interest from the date of the removal of the hotel 

manager from the hotel through and including the final award). 

383 Pinnacle Report, ¶ 75. 
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 Explanation of Calculation 

 

Pre-

Judgment 

Interest 

Awarded 

Interest on Counts 1 and 3 - Claimants’ damages of $8,372,187 in 

connection with repudiation of the HMA from the 4 June 2020 termination 

to 30 September 2022 (848 days), the anticipated date of entry of the Final 

Award, at the statutory rate of 9% with no compounding:  

 

 

 

 

$1,750,589.90 

Interest on Count 2 – Unpaid Expenses due under the HMA of $67,877.93 

from 4 June 2020 to 30 September 2022 (848 days): 

 

 

$14,193.00 

Total Pre-Judgment Interest Awarded to Claimants: 

 

$1,764,782.90 

 

296. Accordingly, in summary, the Tribunal awards the Claimants a total of $10,204,847.82, in 

connection with its claims under the First, Second, and Third Causes of Action, calculated 

as follows: 

Component 

 

Amount 

Management Fees (Counts 1 and 3): $8,372,187.00 

Pre-Judgment Interest on Management Fees: $1,750,589.90 

Unpaid Expenses (Count 2): $67,877.93 

Pre-Judgment Interest on Unpaid Expenses: $14,193.00 

Total Award to Claimants on Counts 1, 2 and 3: $10,204,847.82 

IX. COSTS  

297. Having issued its decision on the merits of the dispute and damages, the Tribunal turns to 

the allocation of costs and fees in connection with this arbitration.  

298. Claimants cite to the ICC Rules, New York law, the Lanham Act, the HMA, and 

commercial arbitration treatises to argue in favor of a “cost follows the event” approach, 

seeking a total of $1,700,557.43 in costs and fees (i.e. $1,304,181.05 in attorneys’ fees and 
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$396,376.38 in expenses)384 or alternatively, a portion of their attorneys’ fees and costs, 

mainly “fees of the third arbitrator and the expenses incident to the proceedings.”385 

Claimants argue that under New York law, “mutual demands for counsel fees in an 

arbitration proceeding constitute, in effect, an agreement to submit the issue to arbitration, 

with the resultant award being valid and enforceable”386 and that an award of attorneys’ 

fees is permitted “where, like here, both parties so requested it in their respective 

pleadings.”387  

299. Claimants find further support in Article 38(4) of the ICC Rules, which provides that “[t]he 

final award shall fix the costs of the arbitration and decide which of the parties shall bear 

them or in what proportion they shall be borne by the parties” and Article 38(1), which 

recognizes that “costs” includes “fees and expenses of the arbitrators and the ICC 

administrative expenses fixed by the Court” and “fees and expenses of any experts 

appointed by the arbitral tribunal and the reasonable legal and other costs incurred by the 

parties for the arbitration.”388 Claimants further argue that pursuant to ICC Rule 38(5), “[i]n 

making decisions as to costs, the arbitral tribunal may take into account such circumstances 

as it considers relevant, including the extent to which each party has conducted the 

arbitration in an expeditious and cost-effective manner.”389 Claimants argue that 

Respondent engaged in “bad faith conduct” in these proceedings, including, inter alia, its 

“deliberate concealment of critical Radisson documents from its production, the frivolous 

nature of Respondent’s Counterclaims, and the mountain of admissions that Respondent 

had ‘fired Ace’”390 and seek an award on costs and fees on this basis. 

                                                 
384 Claimants’ Submission on Costs, 22 July 2022 (“Claimants’ Submission on Costs”), ¶¶ 1-7.  

385 Id., ¶ 16 (citing Section 13.1(b) of the HMA).  

386 Matter of Goldberg v. Thelen Reid Brown Raysman & Steiner LLP, 52 A.D.3d 392, 392-936 (1st Dep’t 2008). 

387 Matter of Steyn v. CRTV, LLC, 175 A.D.3d 1, 9 (1st Dep’t 2019); see also R.F. Lafferty Co., Inc. v. Winter, 161 

A.D.3d 535, 536 (1st Dep’t 2018) (affirming arbitrator’s award of attorneys’ fees where “both parties demanded  

attorneys’ fees”). 

388 See also G. B. Born, Chapter 23: Form and Contents of International Arbitral Awards, in International Commercial 

Arbitration (2d ed. 2014), pp. 3095-96 (CLA-077) (“As a practical matter, arbitrators in international cases routinely 

award the costs of legal representation…In exercising their discretion, international arbitral tribunals have often made 

some award of the costs of legal representation to the ‘prevailing party.’”). 

389 Claimants’ Submission on Costs”), ¶ 9.  

390 Id., ¶ 10. 
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300. Respondent agrees that a “costs follow the event” approach should apply, but that such an 

analysis should be limited to the allocation of costs and expenses specifically prescribed in 

the HMA.391 As noted, Section 13.1(b) of the HMA provides: 

The fees of the third arbitrator and the expenses incident to the proceedings 

shall be borne equally between Owner and Manager, unless the arbitrators 

decide otherwise. The fees of respective counsel engaged by the Parties, and 

the fees of expert witnesses and other witnesses called for the Parties, shall 

be paid by the respective Party engaging such counsel or calling or engaging 

such witnesses. 

301. Section 13.1(c) of the HMA further provides, “The arbitrators conducting any arbitration 

shall be bound by the provisions of this Agreement and shall not have the power to add to, 

subtract from, or otherwise modify such provisions.” On this basis, Respondent argues that 

attorneys’ fees, expert costs, and party-appointed arbitrators fees shall be borne by the 

respective parties and that the costs of the third arbitration and expenses incident to the 

proceedings should be borne by Claimants in light of their conduct during the proceedings 

and in accordance with Article 38 of the ICC Rules.392 This conduct includes, inter alia, 

that Claimants “abandoned their trade dress infringement claims [i.e. Count VII]” and their 

claim alleged “for the first time in their Memorial” for “trademark infringement based on 

Respondent’s alleged use of the mark L[ast] L[ight],” contrary to the ICC Rules which 

require all claims to be raised in the Terms of Reference.393  

302. The starting point for the Tribunal’s analysis is Section 13 of the HMA on costs, read 

together with Article 38 of the ICC Rules. As Respondent correctly notes, the Tribunal is 

bound by the terms of the Parties’ agreement on the allocation of costs, mainly that the 

Tribunal’s discretion on costs, as recognized in the HMA and the ICC Rules, is limited to 

a decision on the allocation of the fees of the Presiding Arbitrator and expenses incidental 

to the proceedings. The Tribunal does not have the authority to issue a decision on costs in 

connection with attorneys’ fees, expert costs, and the fees of the party-appointed 

arbitrators.  

                                                 
391 Respondent’s Submission on Costs, 22 July 2022 (“Respondent’s Submission on Costs”), ¶¶ 1-6. 

392 Id. ¶¶ 21-29. 

393 Id. ¶¶ 32-33. 
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303. As to the allocation of these limited fees and costs, the Parties correctly reference Article 

38 of the ICC Rules, which empowers the Tribunal to take into account the outcome of the 

proceedings, including the conduct of the Parties. As detailed above, Claimants prevailed 

in connection with the “core claim” in these proceedings, mainly its repudiation claim, but 

did not prevail with respect to parts of its Fourth and Fifth Causes of Action, and the full 

of its Sixth and Seventh Causes of Action (the latter of which Claimants abandoned). 

Respondent, meanwhile, prevailed in part as to its defenses as noted above, but did not 

prevail with respect to any of its Counterclaims.  

304. As regards to the conduct of the Parties during the proceedings, the Tribunal does not find 

that either Party engaged in dilatory or other conduct aimed at delaying the proceedings, 

but instead that both Parties sought to advocate their positions to the best of their abilities 

and assist the Tribunal in its determination, as the members of the Tribunal recognized at 

the close of the proceedings.394  

305. We also find that Claimants prevailed on the “core issue” in dispute. And, we find that the 

Parties would not have been compelled to arbitrate this dispute “but for” Respondent’s 

breach and in light of the circumstances surrounding Respondent’s conduct in repudiating 

the HMA, mainly its efforts to remove Claimants from their role as Hotel Management and 

failure to seek Claimants’ consent prior to entering into the DHS Agreement.  Accordingly, 

the Tribunal ORDERS Respondent to bear Claimants’  share of the Presiding Arbitrator 

fees amounting to $140,300 and bear the expenses incidental to the proceedings amounting 

to $59,145 in Administrative Expenses and $555 in expenses incurred. All other claims are 

expressly DENIED.  

 

 

 

 

                                                 
394 Virtual Merits Hearing, Day 4: 259/12- 260/15 (Hioureas, Boyle). 
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X. THE TRIBUNAL’S RULING 

306. For the reasons detailed above, the Tribunal unanimously decides as follows: 

(i) Claimants’ claim under its First Cause of Action for breach of contract as a result 

of Owner entering into the DHS Agreement, converting the Hotel into a homeless 

shelter without Manager’s consent, and terminating Manager’s employees is 

GRANTED; 

(ii) Claimants’ claim under its Second Cause of Action that Owner has not paid Ace 

Group and affiliates for various marketing, consulting and other chain services 

that were provided to the Hotel prior to its closure, and that Owner has also failed 

to pay management fees due for 2020, prior to the Hotel’s closure is GRANTED;  

(iii) Claimants’ claim under its Third Cause of Action that, by engaging in the conduct 

alleged in support of Claimants’ First Cause of Action, Owner repudiated the 

HMA is GRANTED; 

(iv) Claimants’ claim under its Fourth Cause of Action that Owner breached Section 

3.4.4 of the HMA by continuing to use Ace’s “Base Camp Rights” and “Base 

Camp Intellectual Property” at the premises without Ace’s permission, after 

Owner began using those premises as a temporary homeless shelter and later as 

the Airbnb Hotel is GRANTED IN PART, and Respondent is hereby 

permanently enjoined from using or displaying any of Claimants’ Base Camp 

Rights including the Sister City Mark and Last Light Mark. The remainder of 

Claimants’ Fourth Cause of Action is DENIED;   

(v) Claimants claims under its Fifth Cause of Action for trademark infringement 

under the Lanham Act, 15 U.S.C. § 1114 of the Last Light Mark are DISMISSED 

as untimely under Article 23(4). The remainder of Claimants’ Fifth Cause of 

Action is GRANTED to the extent that Owner is enjoined from any further use 

of the Sister City Mark, and Claimants’ Fifth Cause of Action and Sixth Cause of 

Action for false designation of origin under and trade dress infringement and 

unfair competition  Lanham Act, 15 U.S.C. § 1125 are otherwise DENIED; 

(vi) Respondent’s First, Second, Third and Fourth Counterclaims are DENIED;  
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(vii) Claimants are awarded damages of $10,204,847.82, which is comprised of the 

present value of all lost Management Fees under the HMA as of 4 June 2020 in 

the amount of $8,372,187.00 (Claimants’ First and Third Causes of Action), plus 

pre-judgment interest on the lost Management Fees calculated from 4 June 2020 

to 30 September 2022 at the rate of 9% pursuant to N.Y. CPLR Section 5001 in 

the amount of $1,750,589.90, plus Unpaid Expenses due under the HMA in the 

amount of $14,193.00 (Claimants’ Second Cause of Action), plus pre-judgment 

interest on the Unpaid Expenses calculated from 4 June 2020 to 30 September 

2022 at the rate of 9% pursuant to N.Y. CPLR Section 5001.  

(viii) Respondent shall bear the Presiding Arbitrator fees amounting to $140,300 and 

the expenses incidental to the proceedings amounting to $59,145 in 

Administrative Expenses and $555 in expenses incurred; 

(ix) All other requests and claims are DENIED. 
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