
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO.  21-22206-CIV-ALTONAGA 

 
TÉCNICAS REUNIDAS DE TALARA S.A.C., 
 

Petitioner, 
v. 
 
SSK INGENERÍA Y CONSTRUCCIÓN S.A.C., 
 

Respondent. 
__________________________________________/ 
 

ORDER  
 

THIS CAUSE came before the Court on Respondent, SSK Ingenería y Construcción 

S.A.C. (“SSK[’s]”) Motion to Dismiss Petitioner’s Petition to Vacate Final Arbitral Award and 

Motion for Sanctions [ECF No. 15], filed on July 19, 2021.  Petitioner, Técnicas Reunidas de 

Talara S.A.C. (“TRT”), filed an Opposition [ECF No. 21], to which Respondent filed a Reply 

[ECF No. 24].  The Court has carefully considered the Petition to Vacate Arbitral Award [ECF No. 

1], the parties’ written submissions, the record, and applicable law.  For the following reasons, the 

Petition is denied; the Motion to Dismiss, which the Court construes as a motion to confirm,1 is 

granted; and the Motion for Sanctions is denied. 

I. BACKGROUND 
 

On June 15, 2018, SSK, a Peruvian corporation, filed with the International Chamber of 

Commerce (“ICC”) a request for arbitration against TRT, also a Peruvian corporation.  (See Pet. 

1–2; Mot. 8).2  The underlying ICC arbitration arose from a contractual dispute between the parties 

 
1 See discussion infra pp. 7–8. 
 
2 The Court uses the pagination generated by the electronic CM/ECF database, which appears in the headers 
of all court filings.  
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over a multi-million-dollar construction project at an oil refinery in Peru, owned by the company 

Petroperú.  (See Pet. 2; Mot. 8).3  Petroperú engaged TRT as the general contractor charged with 

carrying out the project; TRT subsequently subcontracted SSK.  (See id.). 

The juridical seat of the ICC arbitration was in Miami; the dispute was governed by Spanish 

law; and the physical place of the arbitration was Madrid, Spain.  (See id.).  SSK was represented 

by a legal team of one partner and five associates from the Madrid office of the firm Cuatrecasas 

Gonçalves Pereira, S.L.P. (“Cuatrecasas”); while TRT was represented by Uría Menéndez (“Uría”) 

in Madrid, and Philippi Prietocarrizosa Ferrero DU & Uría (“PPU”) in Lima, Peru.  (See Pet. 2; 

Mot., Ex. B, Decl. Cristián Conejero Roos (“Conejero Decl.”) [ECF No. 15-2] ¶ 1).  TRT’s legal 

team also included a partner from the Chilean office of PPU (“PPU Chile”), Mr. Cristián Conejero 

Roos, and his associate, Mr. Gianfranco Lotito.  (See Pet. 2–3; Mot. 8). 

 After SSK filed its June 15, 2018 request for arbitration with the ICC, the parties submitted 

their respective briefs to the tribunal over the course of the next several months.  (See Mot., Ex. A, 

Timeline of Events [ECF No. 15-1] 2).  At some point, TRT added Mr. Conejero and PPU Chile 

to its team of counsel.4  Throughout 2019 and early 2020, Mr. Conejero considered leaving PPU 

to either form his own arbitration boutique or join another Chilean firm.  (See Mot. 9).  To that 

end, Mr. Conejero engaged in discussions with several firms, including Cuatrecasas, where he was 

previously a partner from 2007 through 2013 — but joining Cuatrecasas was only an option if the 

 
3 Although the parties dispute many facts in this case (see Mot. 12; Opp’n 5–6; Reply 11), the material facts 
are largely undisputed, and the Court need not address the contested tangential details. 
 
4 Petitioner does not identify the exact date but cites to a list of attorneys in the Terms of Reference provided 
to the tribunal in January 2019.  (See Opp’n 5; Opp’n, Ex. 1, Suppl. Decl. Leandro Meneses, Ex. A, Terms 
of Reference [ECF No. 21-1] 16).  Respondent states that despite the inclusion of Mr. Conejero’s name on 
the Terms of Reference, he did not join the team until late November 2019.  (See Mot. 8; Conejero Decl. ¶ 
5; Reply, Ex. A, Suppl. Decl. Cristián Conejero Roos [ECF No. 24-1] ¶¶ 5–6).  As stated previously, this 
disputed detail is irrelevant to the Court’s determinations.  See supra note 3. 
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firm opened a Chile office.  (See id.).  On January 17, 2020, Mr. Conejeros took steps to start his 

own firm by incorporating Conejero y Asociados SpA; he advised Petitioner of his tentative plan 

to leave PPU around that time, and on January 23, 2020, along with Mr. Lotito, submitted a formal 

letter of resignation to PPU’s management.  (See id.; Pet. 3).   

At the final hearing, which occurred from March 2 through 6, 2020, Mr. Conejero delivered 

part of Petitioner’s opening statement and conducted the cross-examination of one fact witness 

and part of the cross-examination of a quantum expert.  (See Pet. 3; Mot. 10).  Weeks later, on 

March 23, 2020, before the conclusion of the arbitration, Cuatrecasas voted to open a Chile office 

and install Mr. Conejero as its inaugural managing partner, an offer which Mr. Conejeros accepted.  

(See Conejero Decl. ¶¶ 23–24).  The parties dispute exactly when Mr. Conejeros advised Petitioner 

of his plan to join Cuatrecasas, but Petitioner learned of the move at the latest on April 10, 2020, 

11 days prior to the deadline for the parties’ post-hearing briefs.5  (See Pet. 3; Mot. 10).  Mr. 

Conejero also video-conferenced with Petitioner on April 13, 2020 regarding his move to 

Cuatrecasas and submitted his letter of resignation to the tribunal the same day.  (See Conejero 

Decl. ¶ 26).  At no point did Mr. Conejero obtain any type of informed consent from Petitioner 

(see Pet. 4–5), nor did Petitioner object to Mr. Conejero’s move (see generally id.; Mot.).   

On March 18, 2021, the tribunal issued an Award of 40 million dollars to Respondent (see 

Mot. 17), which the ICC transmitted to Petitioner on March 29, 2021 (see Pet. 5–6).  Afterward, 

on April 28, 2021, Petitioner objected to prior ICC relations of the arbitrators yet still made no 

objection to Mr. Conejero’s move to Cuatrecasas.  (See Mot. 14). 

 
5 On April 14, 2020, the parties jointly requested, via Respondent’s counsel, an agreed extension to submit 
post-hearing briefs from April 17 to April 21, 2020, which the tribunal approved.  (See Mot. 14; Pet., Ex. 
A, Decl. Leandro Meneses, Tab 1, Final Award [ECF No. 1-1] 63).   
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On June 16, 2021, Petitioner filed the present Petition, for the first time raising a legal 

objection to Mr. Conejero’s and Mr. Lotito’s moves to Cuatrecasas and asking the Court to vacate 

the arbitral award on the ground that “[Petitioner’s] co-lead counsel and his associate switched 

sides and joined the law firm representing [Respondent] just one month after the final hearing and 

11 days before the parties’ final post-hearing submissions were due[,] creating a direct, material, 

adverse, and non-waivable conflict of interest.”  (Pet. 1 (alterations added).  Petitioner argues the 

Award resulted from a “clear violation of well-established rules of professional conduct and, 

therefore, must be vacated as being in contravention of U.S. and Florida public policy.”  (Id.).   

On July 19, 2021, Respondent filed its Motion to Dismiss, asserting the Petition is “nothing 

more than a last-ditch effort to forcefully obtain relief . . . and to delay otherwise legitimate 

enforcement efforts.”  (Mot. 7 (alteration added)).  Respondent further argues Petitioner waived 

its right to challenge the Award by failing to pursue any remedy prior to the closing of the record 

and contends that because the behavior did not taint the underlying proceedings, the Award does 

not violate public policy.  (Id.).  The Court considers the parties’ competing positions. 

II. STANDARDS 

Review of arbitral awards.  The Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards of June 10, 1958 (“New York Convention”), as its name indicates, 

governs enforcement of international arbitration awards.  See Inversiones y Procesadora Tropical 

INPROTSA, S.A. v. Del Monte Int’l GmbH, 921 F.3d 1291, 1299–1300 (11th Cir. 2019).  Codified 

in Chapter Two of the Federal Arbitration Act (“FAA”), see 9 U.S.C. §§ 201–08, the New York 

Convention applies to “all arbitration awards arising out of commercial relationships that are not 

purely domestic[.]”  Earth Sci. Tech, Inc. v. Impact UA, Inc., 809 F. App’x 600, 605 (11th Cir. 

2020) (alteration added).  The Inter-American Convention on International Commercial 
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Arbitration (“Panama Convention”), codified in Chapter Three of the FAA, see 9 U.S.C. §§ 301–

07, likewise governs enforcement of international arbitration awards and largely incorporates the 

New York Convention, see Earth Sci. Tech, Inc., 809 F. App’x at 605.  

To determine which applies, section 305 explains that “[i]f a majority of the parties to the 

arbitration agreement are citizens of a State or States that have ratified or acceded to the Inter-

American Convention and are member States of the Organization of American States, the Inter-

American Convention shall apply[,]” whereas in “all other cases” the New York Convention 

applies.  9 U.S.C. § 305 (alterations added).  Here, both parties are Peruvian entities, and Peru has 

ratified the Panama Convention.6  Thus, despite the parties’ citations to the New York Convention 

as controlling (see generally Pet.; Mot.), “the Panama Convention governs the arbitration at issue 

here.”  Earth Sci. Tech, Inc., 809 F. App’x at 605.7   

The Panama Convention incorporates section 207 of the FAA, see 9 U.S.C. § 302, which 

requires a court to “confirm the award unless it finds one of the grounds for refusal or deferral of 

recognition or enforcement of the award specified in the said Convention[,]” id. § 207 (alteration 

added).  A party may seek vacatur of an arbitration award under either Convention,8 provided the 

 
6 See Dep’t Int’l L., Org. Am. States, Signatories and Ratifications, (B-35): Inter-American Convention on 
International Arbitration, OAS, http://www.oas.org/juridico/english/sigs/b-35.html. 
 
7 This error is of little concern, as “‘there is no substantive difference between the two’ Conventions.”  Earth 
Sci. Tech, Inc., 809 F. App’x at 605 n.4 (alteration adopted; quoting Corporacion Mexicana De 
Mantenimiento Integral, S. De R.L. De C.V. v. Pemex-Exploracion Y Produccion, 832 F.3d 92, 105 (2d Cir. 
2016)).  “And authority concerning one [C]onvention is equally applicable to the other.”  Id. (alteration 
added; citation omitted).  
 
8 The Court acknowledges Respondent’s contention that the New York Convention “does not provide a 
cause of action for vacatur of arbitral awards” (Mot. 15), and the existing circuit split on the issue, see 
Corporacion AIC, S.A. v. Hidroelectrica Santa Rita, S.A., No. 19-20294-cv, 2020 WL 4485226, at *3–4 
(S.D. Fla. Apr. 16, 2020) (acknowledging differing law in Second and Fifth Circuits), report and 
recommendation adopted by 2020 WL 4478424, at *1 (S.D. Fla. Aug. 4, 2020).  Nevertheless, as 
Respondent acknowledges (see Mot. 15), the Court is bound by clear Eleventh Circuit precedent permitting 
vacatur under the New York Convention, see Del Monte Int’l, 921 F.3d 1291. 
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“action or proceeding . . . involves subject matter that — at least in part — is subject to the 

Convention, such that the action or proceeding implicates interests the Convention seeks to 

protect.”  Del Monte Int’l, 921 F.3d at 1299–300.  The Panama Convention’s seven defenses9 are 

the exclusive grounds for vacatur.  See Indus. Risk Insurers v. M.A.N. Gutehoffnungshutte GmbH, 

141 F.3d 1434, 1442, 1445 (11th Cir. 1998) (citing Imperial Ethiopian Gov’t v. Baruch-Foster 

Corp., 535 F.2d 334, 335–36 (5th Cir. 1976)). 

 “A federal court’s review of an arbitration award is highly deferential and extremely 

limited.”  United Steel, Paper & Forestry, Rubber, Mfg., Energy Allied Indus. & Serv. Workers 

Int’l Union AFL-CIO-CLC, USW Local 200 v. Wise Alloys, LLC, 807 F.3d 1258, 1271 (11th Cir. 

2015) (citations omitted).  This ensures the maintenance of “arbitration’s essential virtue of 

resolving disputes straightaway.”  Hall St. Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 588 (2008).  

 
9 The seven defenses are set forth in Article 5 of the Panama Convention.  Defenses under Article 5(1) are: 
 

a.  That the parties to the agreement were subject to some incapacity under the applicable 
law or that the agreement is not valid under the law to which the parties have submitted 
it . . .; or 
 
b.  That the party against which the arbitral decision has been made was not duly notified 
of the appointment of the arbitrator or of the arbitration procedure to be followed, or was 
unable, for any other reason, to present his defense; or 
 
c.  That the decision concerns a dispute not envisaged in the agreement between the parties 
to submit to arbitration . . .; or 
 
d.  That the constitution of the arbitral tribunal or the arbitration procedure has not been 
carried out in accordance with the terms of the agreement signed by the parties . . .; or 
 
e.  That the decision is not yet binding on the parties or has been annulled or suspended by 
a competent authority of the State in which, or according to the law of which, the decision 
has been made. 
 

Panama Convention art. 5(1)(a)–(e) (alterations added).  Further, under Article 5(2), enforcement may be 
refused if “[t]he subject of the dispute cannot be settled by arbitration under the law of[,]” or “recognition 
or enforcement of the decision would be contrary to the public policy of[,]” the state in which enforcement 
or recognition is sought.  Id. art. 5(2)(a)–(b) (alterations added). 
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Indeed, “[b]ecause arbitration is an alternative to litigation, judicial review of arbitration decisions 

is ‘among the narrowest known to law.’”  Bamberger Rosenheim, Ltd. v. OA Dev., Inc., 862 F.3d 

1284 (11th Cir. 2017) (quotation marks and citation omitted).  Consequently, “[a] party petitioning 

a federal court to vacate an arbitral award bears the heavy burden of showing that the award falls 

within a very narrow set of circumstances delineated by statute and case law.”  Wallace v. Buttar, 

378 F.3d 182, 189 (2d Cir. 2004) (alteration added; quotation marks and citation omitted). 

Procedural Considerations.  Before addressing the parties’ substantive arguments, the 

Court notes some procedural defects in this matter.  “Although the Federal Rules of Civil 

Procedure apply to actions relating to arbitration, the FAA does not provide a procedural 

mechanism for dismissal of an action, such as Rule 12 of the Federal Rules of Civil Procedure.”  

Grupo Unidos Por El Canal, S.A. v. Autoridad del Canal de Panama, No. 17-23996-Civ, 2018 

WL 3059649, at *2 (S.D. Fla. June 20, 2018) (citation omitted).  The Eleventh Circuit has set forth 

the proper procedure for seeking review of an arbitral award, stating “[i]t is clear that [a request to 

vacate an arbitral award] shall be made in the form of a motion as provided in [Federal Rule of 

Civil Procedure] 7(b).”  O.R. Secs., Inc. v. Pro. Planning Assocs., 857 F.2d 742, 745 (11th Cir. 

1988) (alterations added).  Courts then “treat a petitioner’s application to confirm or vacate an 

arbitral award as ‘akin to a motion for summary judgment.’”  First Fed. Fin. Corp. v. Carrion-

Concepcion, No. 14-1019, 2014 WL 12726391, at *2 (D.P.R. Aug. 6, 2014) (quoting City of N.Y. 

v. Mickalis Pawn Shop, LLC, 645 F.3d 114, 126 (2d Cir. 2011); quotation marks and other citations 

omitted). 

Where a respondent styles its response or opposition brief to a motion to vacate as a motion 

to dismiss, the “erroneous nomenclature does not prevent the court from recognizing the true 

nature of a motion.”  O.R. Secs., 857 F.2d at 746 (quotation marks and citation omitted).  Moreover, 
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many courts have “held that a motion to dismiss a complaint to vacate or modify an award is 

functionally equivalent to a motion to confirm an award.”  Carrion-Concepcion, 2014 WL 

12726391, at *2 (quotation marks and citations omitted); see Sanluis Devs., L.L.C. v. CCP Sanluis, 

L.L.C., 556 F. Supp. 2d 329, 332–34 (S.D.N.Y. 2008) (holding same).  As such, courts often sua 

sponte treat such motions to dismiss as motions to confirm the award.  See, e.g., Sanluis Devs., 

556 F. Supp. 2d at 332–33 (collecting cases).   

The Court agrees that such treatment “is logical.”  Id. at 333.  Four considerations justify 

this conclusion: (1) “[a] motion for confirmation involves the same substantive consideration as a 

motion to vacate[,]” id. (alterations added; citation omitted); (2) the directive from the FAA that a 

court “shall confirm the award” if no defenses apply, 9 U.S.C. § 207; (3) the “fundamental policy 

of the FAA for the speedy and efficient resolution of arbitration disputes,” Dodson Int’l Parts, Inc. 

v. Williams Int’l Co., 2021 WL 4142693, at *11 (10th Cir. 2021) (quotation marks and citation 

omitted); and (4) to promote “interests of judicial economy” rather than require the filing of 

another pleading addressing the same substantive issues, id. (quotation marks and citation 

omitted).  The Court thus construes Respondent’s Motion to Dismiss as a cross-motion to confirm 

the arbitral award.   

III.  DISCUSSION 

The Parties’ Positions.  Petitioner raises only the Panama Convention’s public policy 

defense as a ground for vacatur of the Award.10  (See generally Pet.).  Petitioner contends that Mr. 

 
10 In a footnote, Petitioner states that the Article 5(1)(b) “‘unable to present his case’ defense appears to 
also apply to this matter, particularly given that Conejero and Lotito had divided loyalties during the 
arbitration, abandoned TRT in the midst of the arbitration, and provided no assistance in crafting the final 
submissions.”  (Pet. 26 n. 4).  The Court declines to consider this defense, “raise[d] only in a footnote in a 
perfunctory and conclusory manner.”  Nat’l Mining Ass’n v. United Steel Workers, 985 F.3d 1309, 1327 
n.16 (11th Cir. 2021) (alteration added).  And even if the Court were to consider the defense, Petitioner has 
certainly not met its previously discussed “heavy burden” of establishing the grounds for vacatur, by 
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Conejero and Mr. Lotito engaged in impermissible side-switching, which created an unwaivable 

conflict of interest and violated “an explicit, well-defined[,] and dominant U.S. policy prohibiting 

lawyers from switching sides in existing litigation.”  (Pet. 24 (alteration added)).  As such, 

Petitioner argues the conflict “irreparably and fundamentally tainted the arbitral proceeding” and  

asserts that “[t]he Court and the parties will never know the full extent of the damage to TRT’s 

case against SSK[.]”   (Id. 28–29 (alterations added)). 

Respondent states the Petition is unfounded because (1) Petitioner failed to pursue any 

remedy in the arbitration prior to the closing of the record, thus waiving its right to challenge the 

Award (see Mot. 7, 15–16, 18–19); (2) Petitioner cannot demonstrate any taint to the underlying 

proceedings (see id. 7, 17–22); and, in any event, (3) the public policy defense is inapplicable to 

Petitioner’s argument because “[t]here is nothing in the contract the Award is based on, in the 

reasoning of the Award, in the relief it grants, or in the conduct it compels, that could be 

characterized as violating U.S. or Florida public policy” (id. 23 (alteration added); see id. 7, 22–

24).   

Petitioner responds that (1) the conflict was not waivable (see Opp’n 3, 8–9); (2) even if it 

was, Petitioner did not waive the conflict (see id. 3, 9–13); (3) the district court, not the tribunal, 

is the proper forum in which Petitioner may object to the conflict (see id. 3, 13–14); (4) prejudice 

is presumed (see id. 3, 14–17); and (5) the public policy defense “in no way reflects the limitations 

that [Respondent] proposes” and is applicable here (id. 18 (alteration added); see id. 3, 17–21).  

Respondent acknowledges that the district court is a proper, albeit not exclusive, forum for 

resolving attorney qualification.  (See Reply 9–10).  Nevertheless, Respondent insists Petitioner 

 
cursorily mentioning the defense in a footnote.  Wallace, 378 F.3d at 189 (quotation marks and citation 
omitted).   
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could have either (1) raised the issue to the tribunal, or (2) requested a competent court intervene 

— yet “[a]ll of the undisputed evidence suggests Petitioner did nothing” (id. 10 (alteration added)).    

Public Policy Defense.  The Panama Convention provides that enforcement of an award 

may be refused (or, as construed by the Eleventh Circuit, a court may vacate an award) where 

“recognition or execution of the decision would be contrary to the public policy (ordre public) of 

[the United States].”  Id. art. 5(2) (alteration added).  “‘The Convention[]’s public policy defense 

should be construed narrowly’ and applies where enforcement [of] the award ‘would violate the 

forum state’s most basic notions of morality and justice.’”  Costa v. Celebrity Cruises, Inc., 768 

F. Supp. 2d 1237, 1241 (S.D. Fla. 2011) (alteration added; one alteration adopted; quoting Parsons 

& Whittemore Overseas Co. v. Societe Generale de L’Industrie du Papier, 508 F.2d 969, 974 (2d 

Cir. 1974)).   

The public policy exception is “not available for every party who manages to find some 

generally accepted principle which is transgressed by the award.”  Sea Dragon, Inc. v. Gebr. Van 

Weelde Scheepvaartkantoor B.V., 574 F. Supp. 367, 372 (S.D.N.Y. 1983) (quotation marks and 

citation omitted).  Indeed, the public policy at issue must be “explicit[,]” “well-defined[,]” 

“dominant,” and “ascertained by reference to the laws and legal precedents and not from general 

consideration of supposed public interests.”  W.R. Grace & Co. v. Local Union 759, Int’l Union of 

United Rubber, 461 U.S. 757, 766 (1983) (alterations added; citations omitted).  Consequently, 

“[a]lthough this defense is frequently raised, it has rarely been successful.”  Cvoro v. Carnival 

Corp., 941 F.3d 487, 496 (11th Cir. 2019) (alteration added; quotation marks and citations 

omitted). 

Applicability of Defense.  The Court begins with Respondent’s contention that the public 

policy defense is inapplicable here.  Respondent argues an award may only violate public policy 
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if the substance of the award itself, or the type of relief it grants, violates public policy, regardless 

of the the parties’ behavior.  (See Mot. 22–23 (citing Golden v. O’Melveny & Myers LLP, 2:14-

cv-08725, 2019 WL 5693760, at *11 (C.D. Cal. Nov. 1, 2019) (holding the public policy defense 

did not apply to an unwaivable conflict of interest because it challenged the arbitrator’s reasoning, 

not the relief granted, and the challenge fell into the “manifest disregard” defense instead 

(quotation marks and citation omitted)); S. Cal. Gas Co. v. Util. Workers Union of Am., Local 132, 

265 F.3d 787, 794–95 (9th Cir. 2001) (holding courts “must focus on the award itself, not the 

behavior or conduct of the party[.]” (alteration added))).   

While that may be the law in the Ninth Circuit, it is not in this Circuit.11  Instead, the 

defense applies where “enforcement [of] the award would violate the forum state’s most basic 

notions of morality and justice[,]” Costa, 768 F. Supp. 2d at 1241 (alteration added; quotation 

marks and citation omitted); the defense appears to contemplate serious defects in arbitral 

proceedings, see Cvoro, 941 F.3d at 503 (considering public policy challenge to unavailability of 

certain defense, and holding less favorable remedies available in arbitration under Panamanian law 

were not “so inadequate that enforcement would be fundamentally unfair” (quotation marks and 

citation omitted)); Indus. Risk Insurers, 141 F.3d 1434, 1444–45 (11th Cir. 1998) (considering and 

 
11 From the Court’s review, it appears most circuits do not limit the public policy exception the way 
Respondent contends the Court should.  See Belize Bank Ltd. v. Gov’t of Belize, 852 F.3d 1107, 1112–14 
(D.C. Cir. 2017) (considering and rejecting public policy defense premised on alleged conflict imputation 
from shared barrister’s chambers); TermoRio S.A. E.S.P. v. Electranta S.P., 487 F.3d 928, 939 (D.C. Cir. 
2007) (acknowledging that, to state a public policy defense, a party must provide “evidence to suggest that 
the parties’ proceedings before [the tribunal] or the judgment of that court violated any basic notions of 
justice[.]” (alterations added)); Karaha Bodas Co., L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas 
Bumi Negara, 364 F.3d 274, 305–07 (5th Cir. 2004) (analyzing argument under public policy defense that 
a party’s failure to disclose an insurance policy resulted in a fraudulently obtained arbitral award); Slaney 
v. The Int’l Amateur Athletic Fed., 244 F.3d 580, 593–94 (7th Cir. 2001) (examining public policy defense 
premised on tribunal’s imposition of a burden-shifting approach to a party’s affirmative defense).  Cf. Local 
97, Int’l Bhd. of Elec. Workers, A.F.L.-C.I.O. v. Niagara Mohawk Power Corp., 196 F.3d 117, 125–26 (2d 
Cir. 1999) (applying the public policy standard utilized by the Ninth Circuit outside the context of a process-
based challenge). 
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ultimately rejecting public policy defense based on side-switching of expert).  Of course, this does 

not mean a district court may “re-examine the merits or factual determinations of the underlying 

arbitration award” or entertain “full-bore legal and evidentiary appeals[.]”  IMAX Corp. v. 

Giencourt Invs., S.A., No. 17-62033-Civ, 2019 WL 8160700, at *5 (S.D. Fla. Sept. 27, 2019) 

(alteration added; quotation marks and citations omitted), report and recommendation adopted by 

2020 WL 1067152, at *1 (S.D. Fla. Jan. 10, 2020), aff’d, 806 F. App’x 969 (11th Cir. 2020).  The 

Court thus agrees with Petitioner that the public policy defense is applicable where, as here, a party 

challenges an arbitral award based on a public policy consideration that affects the fairness of the 

proceeding. 

Merits of Defense.  Having determined the public policy defense is applicable, the relevant 

question is whether enforcement of the award would be contrary to an “explicit[,]” “well-

defined[,]” and “dominant,” United States public policy such that enforcement would be 

fundamentally unfair.12  W.R. Grace & Co., 461 U.S. at 766 (alterations added).  Petitioner 

contends the United States has a policy against side-switching, because it “undermines the ‘fair 

and efficient administration of justice,’ corrodes ‘the public’s perception of the integrity of the 

bar,’ and creates the ‘appearance of impropriety.’” (Opp’n 19 (citing Kenn Air Corp. v. 

Gainesville-Alachua Cnty. Reg’l Airport Auth., 593 So. 2d 1219, 1223 (Fla. 1st DCA 1992)).  The 

Court agrees that such a policy exists in the United States. 

 
12 Petitioner describes the public policy at issue as “the express public policy of the U.S., as embodied by 
the Florida Rules of Professional Conduct[.]”  (Pet. 10 (alteration added)).  In its Motion, Respondent argues 
that the Florida Rules of Professional Conduct do not apply to Mr. Conejero and Mr. Lotito (see Mot. 18 
n.4), and the parties quibble about that point (see Opp’n 6–8).  Although the Court finds dubious 
Respondent’s contention that the Florida Rules of Professional Conduct do not apply to counsel involved 
in an arbitration seated in Florida, it is not an issue the Court need decide.  The question is not one of 
disqualification under Florida law but whether enforcement of the award would violate the United States’ 
public policy.  See Belize Bank Ltd., 852 F.3d at 1112 (noting a court must “replace foreign ethical standards 
with United States public policy in scrutinizing an arbitral award” (emphasis and citation omitted)).  Thus, 
the applicability of Florida’s professional conduct standards is immaterial. 
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Professionalism standards across the United States prohibit an attorney from switching 

sides by representing a new client in the “same or a substantially related matter” if the attorney’s 

former client has an interest “materially adverse” to the new client, “unless the former client gives 

informed consent, confirmed in writing.”  Model Rules of Pro. Conduct r. 1.9(a) (Am. Bar Ass’n 

2019).  Indeed, “[t]he classic disqualification case involves the attorney switching sides, ‘so that 

an attorney who once represented ‘A’ now seeks to represent ‘B’ in a matter materially related to 

the original representation.”  Roush v. Seagate Tech., 150 Cal. App. 4th 210, 219 (2007) (alteration 

added; quotation marks and citation omitted)).  Such a conflict is imputed to the lawyer’s new 

firm, unless the firm obtains the former client’s informed consent, confirmed in writing.  See, e.g., 

In re Gabapentin Patent Litig., 407 F. Supp. 2d 607, 611–12 (D.N.J. 2005) (acknowledging a firm 

may avoid imputation of a conflict if it obtains informed consent, in writing, “after full disclosure 

and consultation” (quotation marks and citation omitted)); Towne Dev. of Chandler, Inc. v. 

Superior Ct., 842 P.2d 1377, 1381 (Ariz. 1992) (noting that the applicable “rule admits waiver or 

consent as the only exception to imputed disqualification of the receiving firm”). Because “[t]he 

potential for misuse of client confidences and litigation strategy is no mere theoretical concern[,]” 

a lawyer’s “turning against a former client in the same ongoing case without client consent presents 

one of the most compelling cases for broad prophylactic judicial action.”  Rombola v. Botchey, 

149 So. 3d 1138, 1143–44 (Fla. 1st DCA 2014).  

Quite clearly, Mr. Conejero and Mr. Lotito switched sides while the arbitration was 

ongoing, resulting in an imputed conflict, which was not avoided by obtaining informed consent 

confirmed in writing.  See, e.g., In re Gabapentin Patent Litig., 407 F. Supp. 2d at 611.  But that 

is not the end of the inquiry.  Most of the authorities cited to by Petitioner arise from the 

prophylactic, motion-to-disqualify context.  (See generally Pet.; Resp.).  In such situations, courts 
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routinely disqualify the conflicted firm.  See, e.g., Rombola, 149 So. 3d at 1145; ATC Logistics 

Corp. v. Jackson, 168 So. 3d 292, 296 (Fla. 1st DCA 2015).  But where a party objects on conflict-

of-interest grounds long after learning of the conflict, or after final judgment is rendered, the 

analysis is not so straightforward.   

Respondent raises two salient issues with Petitioner’s position: actual prejudice and waiver.  

The Court addresses both. 

Actual prejudice.  Respondent contends Petitioner’s lack of prejudice is fatal to its public 

policy defense.  (See Mot. 7, 17, 22; Reply 12).  In this, Respondent is correct.  See Henry v. Ent. 

Design, Inc., 711 So. 2d 179, 181 (Fla. 4th DCA 1998).   

On a motion for disqualification involving such side-switching, the movant need not “show 

actual prejudice to justify disqualification of opposing counsel[,]” because once the former client 

shows “‘that an attorney-client relationship existed, [it] giv[es] rise to the irrefutable presumption 

that confidences were disclosed . . . and that the matter in which the law firm subsequently 

represented the interest adverse to the former client is the same matter or substantially similar to 

the matter in which it represented the former client.’”  Id. at 180–81 (alterations added; quoting 

Junger v. Util. Paving Co. v. Myers, 578 So. 2d 1117, 1118–19 (Fla. 1st DCA 1989); other citation 

omitted).  By contrast, “once the parties proceed[] through trial, a showing of prejudice is required 

in order to reverse the final judgment.”  Id. at 181 (alteration added; citing Junger, 578 So. 2d at 

1119).  

Junger is instructive.  See 578 So. 2d 1117.  There, a firm entered an attorney-client 

relationship with Junger Utility and Paving Company and provided advice regarding an accident 

investigation involving one of Junger’s company trucks.  See id. at 1118.  The firm thereafter 
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represented a person who was allegedly injured in the accident and who filed a complaint against 

Junger.  See id.  Junger sought disqualification of the firm, which the trial court denied.  See id. 

On appeal, Junger argued the trial court’s erroneous denial of the motion to disqualify 

required reversal of the judgment, which the appellate court rejected, holding that despite the clear-

cut conflict of interest, “once the parties have proceeded through trial, most courts require a 

showing of prejudice in order to reverse the final judgment.”  Id. at 1119 (footnote call number 

omitted).  Reversal was unwarranted because the former client could not demonstrate actual 

prejudice resulting from any confidences disclosed to the current client.  See id.; id. at 1119 n.4 

(citing R.D. Hursch, Annotation, Propriety and Effect of Attorney Representing Interest Adverse 

to That of a Former Client, 52 A.L.R.2d 1243, 1286; 7 Am. Jur. 2d Attorneys at Law § 189 (1980)). 

Other courts similarly require some showing of actual prejudice or impact on the 

proceedings.  See Pisa v. Commonwealth, 393 N.E.2d 386, 389 (Mass. 1979) (determining no 

prejudice resulted requiring reversal of a conviction where the defendant’s lawyer switched sides 

after trial before appellate proceedings commenced); Lau v. Valu-Bilt Homes, Ltd., 582 P.2d 195, 

297 (Haw. 1978) (holding actual prejudice was required to obtain disqualification where parties 

did not move to disqualify an attorney until over a year after they learned their former attorney 

from a related matter was representing the opposing party); Pour Le Bebe, Inc. v. Guess? Inc., 112 

Cal. App. 4th 810 (2003) (declining to vacate an arbitral award on the ground it was procured by 

“undue means” because there was no evidence that an attorney’s conflict of interest “had a 

substantial impact on the panel’s decision.”); 1199 SEIU United Healthcare Workers E. v. Lily 

Pond Nursing Home, No. 07 Civ. 0408, 2008 WL 4443945, at *5–6 (S.D.N.Y. Sept. 29, 2008) 

(declining to vacate labor arbitration award absent a “demonstrat[ion] that the conflicts affected 
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the arbitration proceedings in any way” or “that any particular part of the arbitration process was 

unfair” (alteration added)). 

Petitioner insists that prejudice is presumed because of the “‘irrefutable presumption that 

confidences were disclosed.’”  (Opp’n 14 (quotation marks omitted; quoting Young v. Achenbauch, 

136 So. 3d 575, 583 (Fla. 2014)).  Petitioner posits “it would be exceedingly difficult, if not 

impossible, for [Petitioner] to provide specific instances of prejudice, because there is no way [it] 

could know the extent and nature of the damage caused to its case,” or how various outcomes 

would have differed.  (Opp’n 16–17 (alterations added)).  Thus, Petitioner argues, “the 

Award . . . is the product of an irreparably tainted proceeding[.]”  (Id. 16–17 (alteration added)). 

Respondent contends that Petitioner “has failed to demonstrate that the proceeding was 

fundamentally tainted, unfair, or unjust, thus failing to prove that upholding the Award would 

violate basic notions of morality and justice.”  (Reply 12).  The wealth of authority on the issue 

supports Respondent’s position.  See, e.g., Junger, 578 So. 2d at 1119, 1119 n.4 (citations omitted).  

Although courts irrefutably presume confidences are disclosed in the prophylactic context of a 

motion to disqualify, see Rombola, 149 So. 3d at 1143–44, that is not the standard after judgment, 

or similarly, as here, after an arbitral award is entered, see Junger, 578 So.2d at 1119.  And 

Petitioner has offered no evidence of actual prejudice.  (See generally Pet.; Opp’n).  Without such 

a showing, enforcement of the award does not “violate the [United States’] most basic notions of 

morality and justice.”  Costa, 768 F. Supp. 2d at 1241 (alteration added; quotation marks and 

citation omitted). 

Waiver.  Respondent also argues the Court should not vacate the award because Petitioner 

waived its right to object to the conflict.  (See Mot. 19–20).  And Respondent states that “[e]ven if 

arbitral tribunals were not competent to decide issues regarding disqualification . . . it still does not 
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explain why Petitioner did not go to the court with haste[.]”  (Reply 9 (alterations added)).  

According to Petitioner, the conflict was not waivable, and even if it were, Petitioner did not waive 

its right to object, first, because it did not have all the material facts, and second, because a court, 

not the tribunal, is the proper place to raise a conflict of interest.  (See Opp’n 9–14).  Respondent 

has the better argument.   

“In an effort to discourage tactical gamesmanship,” courts in the United States require that 

a party object with “reasonable promptness after a party discovers the facts” underlying a purported 

conflict.  See In re Estate of M.L, 124 N.E.3d 1015, 1024 (Ill. App. Ct. 2018) (quotation marks and 

citation omitted).  Indeed, courts routinely deny motions to disqualify brought after undue delay.  

See, e.g., Chem. Waste Mgmt., Inc. v. Sims, 875 F. Supp. 501, 505–06 (N.D. Ill. 1995) (party who 

was continuously represented by counsel and who was aware of adverse representation waived its 

right to disqualify opposing counsel after a 21-month delay) (collecting cases).  Considerable delay 

“raises a reasonable inference that [the former client] believed that they would not be harmed by 

the continuation of the [attorney’s] representation of the [former client].”  Glover v. Libman, 578 

F. Supp. 748, 767 (N.D. Ga. 1983) (alterations added).   

Petitioner first argues that the conflict was not waivable.  (See Opp’n 8–9).  But Petitioner 

appears to conflate the type of waiver at issue here.  There are, of course, waivable and non-

waivable conflicts — i.e., conflicts where a party may provide waiver after informed consent, 

usually in writing, which would avoid a violation of the applicable rule of professional conduct.  

See, e.g., State Farm Mut. Auto. Ins. Co. v. Kugler, No. 11-80051, 2012 WL 12868734, at *2 (S.D. 

Fla. July 2, 2012) (“Some fundamental conflicts of interest cannot be waived.” (citations omitted)).  

Here, however, Respondent argues a different type of waiver is present: the type that occurs by 

failing to timely object to a known conflict, regardless of whether it was waivable under the 
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applicable rule of professional conduct.  (See Mot. 19–20).  Petitioner’s argument that the conflict 

was not waivable under the applicable professional rule is unavailing. 

Petitioner next argues because it lacked knowledge of the material facts giving rise to the 

conflict, it could not in fact waive the conflict.  (See Opp’n 9–13).  Through its conflation of the 

waiver issues, it appears Petitioner believes that Mr. Conejero and Cuatrecasas should have 

supplied the information necessary to qualify as informed consent under the Rules of Professional 

Conduct.  (See id. 11–12).  But again, that is not the type of waiver presented, and Petitioner’s 

contention is simply incorrect.   

The material facts for the purposes of a waiver inquiry are those facts giving rise to the 

conflict — here, that Mr. Conejero left PPU to join Cuatrecasas during the pendency of the 

arbitration.  See Chem. Waste Mgmt., 875 F. Supp. at 505 (stating a party was aware of the ground 

for the conflict when it learned the soon-to-be-conflicted attorney planned to take adverse action).  

It is undisputed that Petitioner learned Mr. Conejero left PPU to join Cuatrecasas at the very latest 

on April 10, 2020, during the pendency of the arbitration.  Despite being fully aware of those facts, 

and while represented by counsel, Petitioner made no objection.  See Chem. Waste Mgmt., 875 F. 

Supp. at 505 (noting the importance of the fact that a party was represented by counsel in 

disqualification inquiry).  Again, Petitioner’s argument is unconvincing.   

Last, Petitioner argues it did not seek disqualification of PPU because the Court, not the 

arbitral tribunal, is the proper venue to lodge a motion for disqualification, so “it would have been 

inappropriate and, ultimately, pointless for [Petitioner] to raise the issue with the arbitral panel[.]” 

(Opp’n 13 (alterations added)).  Admittedly, some courts have held “attorney disqualification 

should be decided . . . by the courts” rather than an arbitral tribunal.  Morgan Stanley DW, Inc. v. 

Kelley & Warren, P.A., No. 02-80225-Civ2002 WL 34382748, at *2 (S.D. Fla. May 10, 2002) 
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(alteration added; citation omitted).  Florida courts, however, have held that “[t]he issue of 

disqualification is within the jurisdiction of the arbitrators.”  Reuter Recycling of Fla. Inc. v. City 

of Hallandale, 993 So. 2d 1178, 1179 (Fla. 4th DCA 2008) (alteration added); see also Roger E. 

Freilich, D.M.D., P.A. v. Shochet, 96 So. 3d 1135, 1140 (Fla. 4th DCA 2012) (affirming court 

order compelling arbitration of disqualification issue in underlying arbitration).   

Even if Petitioner is correct that only courts may decide disqualification issues, Petitioner 

offers no explanation for its failure to apply to a court for relief.  (See generally Pet.; Opp’n).  

Under the ICC Arbitration Rules, which governed the parties in the underlying arbitration, 

“[b]efore the file is transmitted to the arbitral tribunal, and in appropriate circumstances even 

thereafter, the parties may apply to any competent judicial authority for interim or conservatory 

measures.”  Id. art. 28(2) (alteration added); see also Jeremiah’s Int’l Trading Co. v. Ren Media 

Grp. USA, Inc., No. 8:17-cv-2234, 2017 WL 5900111, at *4 (M.D. Fla. Nov. 14, 2017) (noting the 

First, Second, Third, Fourth, Sixth, Seventh, and Ninth Circuits have determined that district courts 

possess authority to grant interim relief in an arbitrable dispute and agreeing it had the authority 

to consider the plaintiff’s application for injunctive relief); Morgan Stanley & Co. v. Solomon, No. 

08-81330-Civ, 2009 WL 413519 (S.D. Fla. Feb. 19, 2009) (considering disqualification issue and 

refusing to enjoin an attorney from representing a party in the underlying arbitration).  Curiously, 

Petitioner submits that the parties are subject to personal jurisdiction in Florida (see Opp’n 6 n.4) 

and insists adamantly that a court is the appropriate venue to seek relief — yet never applied to a 

court in Florida for relief and fails to explain its inaction (see id. 9–13).  Once again, Petitioner’s 

argument falls short. 

To accept Petitioner’s position that it is appropriate to wait until the award enforcement 

stage to raise the issue for the first time would run afoul of the U.S. policy requiring a party object 
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with “reasonable promptness after” discovery of the conflict.  In re Estate of M.L., 124 N.E.3d at 

1024 (quotation marks and citation omitted).  Certainly, Petitioner may not “keep a proverbial ace 

up its sleeve in case things go badly” and “wait until it received a final adverse ruling to state its 

concerns[.]”  Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Smolchek, No. 12-80355-Civ, 2012 

WL 4056092, at *3 (S.D. Fla. Sept. 17, 2012) (alteration added; citing Bianchi v. Roadway 

Express, Inc., 441 F.3d 1278, 1285 (11th Cir. 2006)). 

 This conclusion is bolstered by the United States’ robust policy of enforcing waiver in the 

context of arbitral disputes when addressing arbitrator bias.  See Meyer v. Kalanick, 477 F. Supp. 

3d 52, 55 (S.D.N.Y. 2020) (holding a party with “knowledge of facts possibly indicating bias or 

partiality on the part of an arbitrator [] cannot remain silent and later object to the award of the 

arbitrators on that ground[;] [its] silence constitutes a waiver of the objection.” (alterations added; 

quotation marks and citation omitted)).  The same waiver principles carry weight here, where, 

similarly, Petitioner possessed knowledge of the facts giving rise to the conflict but “remain[ed] 

silent and later object[ed] to the award . . . on that ground.”  Id.  (alterations added; quotation marks 

and citation omitted).  Petitioner’s “silence constitutes a waiver of the objection.”  Id. (quotation 

marks and citation omitted). 

Competing Policies.  The above principles compel denial of the Petition.  There is no doubt 

that Mr. Conejero’s move to Cuatrecasas without obtaining the written informed consent of TRT 

contravened professionalism standards in the United States.  See, e.g., In re Gabapentin Patent 

Litig., 407 F. Supp. 2d at 611.  Notwithstanding, in a post-judgment context, United States courts 

require actual prejudice, which Petitioner has not shown.  See Junger, 578 So. 2d at 1119.  Further, 

Petitioner waited until after it lost the arbitration to assert any objection to the conflict, thereby 

waiving its right to object to the known conflict.  See Chem. Waste Mgmt., 875 F. Supp. at 505.  
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All evidence points to Mr. Conejero’s move being rather uneventful, and Petitioner’s lack of 

objection “raises a reasonable inference that [Petitioner] believed that [it] would not be harmed by 

the continuation of [Mr. Conejero’s] representation of the [Respondent].”  Glover, 578 F. Supp. at 

767 (alterations added).  Yet, even if Petitioner was concerned the conflict could harm its case, 

Petitioner is prohibited from staying silent until after an award is entered in an effort to posture the 

case as “[h]eads I win, tails you lose.”  AAOT Foreign Econ. Ass’n (VO) Technostroyexport v. Int’l 

Dev. & Trade Servs., 139 F.3d 980, 982 (2d Cir. 1998) (alteration added; quotation marks omitted).    

In short, considering holistically the United States’ policy on side-switching, “these factors 

demonstrate that enforcement of the [ICC] [A]ward would not violate the United States’ most 

basic notions of morality and justice.”  Belize Bank Ltd., 852 F.3d at 1114 (alterations added; 

citation omitted).  That is not to say a conflict of interest cannot give rise to vacatur.  But here, 

where a party fails to timely object to a known conflict until after the award is rendered and cannot 

demonstrate any actual prejudice arising from the conflict, the strong federal policy favoring 

arbitration which “applies with special force in the field of international commerce” undoubtedly 

outweighs any countervailing policies transgressed here.  Mitsubishi Motors Corp. v. Soler 

Chrysler-Plymouth, Inc., 473 U.S. 614, 631 (1985). 

Confirmation.  Because the Court must “confirm the award unless it finds one of the 

grounds for refusal or deferral of recognition or enforcement of the award specified in the said 

Convention[,]” 9 U.S.C. § 207 (alteration added), and Petitioner has not met its “heavy burden” 

on the sole ground it raises, the Court is compelled to confirm the Award, Wallace, 378 F.3d at 

189 (quotation marks and citation omitted); see Indus. Risk Insurers, 141 F.3d at 1441 (citations 

and footnote call number omitted). 
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Attorney’s Fees.  Respondent asks the Court to award it attorney’s fees on the grounds that 

Petitioner’s argument is frivolous and runs afoul of Hercules Steel, a case in which the Eleventh 

Circuit warned against “attempt[ing] to salvage arbitration losses through litigation that has no 

sound basis in the law applicable to arbitration awards.”  B.L. Harbert Int’l, LLC v. Hercules Steel 

Co., 441 F.3d 905, 914 (11th Cir. 2006) (alteration added), abrogated on other grounds by Frazier 

v. CitiFinancial Corp., 604 F.3d 1313 (11th Cir. 2010).  Petitioner contends its arguments are not 

frivolous and, in any event, Respondent may not seek fees without complying with Rule 11’s 

procedural mandates.  (See Opp’n 21).  The Court agrees Petitioner’s arguments are not frivolous, 

as evidenced by the 22 pages of analysis contained in this Order.   

IV. CONCLUSION 

For the foregoing reasons, it is 

ORDERED AND ADJUDGED that Petitioner, Técnicas Reunidas de Talara S.A.C.’s 

Petition to Vacate Arbitral Award [ECF No. 1] is DENIED.  Respondent, SSK Ingenería y 

Construcción S.A.C.’s Motion to Dismiss Petition to Vacate Final Arbitral Award [ECF No. 15], 

construed as a cross-motion to confirm, is GRANTED.  The Award is CONFIRMED.  

Respondent’s Motion for Sanctions [ECF No. 15] is DENIED.  

DONE AND ORDERED in Miami, Florida, this 12th day of October, 2021. 
 
  
       ________________________________________ 
       CECILIA M. ALTONAGA 
       CHIEF UNITED STATES DISTRICT JUDGE 
 
cc: counsel of record 
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