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IN THE HIGH COURT OF JUSTICE           

BUSINESS AND PROPERTY COURTS OF ENGLAND AND WALES 

INSOLVENCY AND COMPANIES LIST (ChD) 

 

IN THE MATTER OF PIZZAEXPRESS FINANCING 2 LIMITED 

AND IN THE MATTER OF THE COMPANIES ACT 2006 

 

 

 

SKELETON ARGUMENT ON BEHALF OF THE COMPANY 

 

 

 

• Reading time estimate: four hours.   

• Hearing time estimate: half a day.  

• Bundle references are set out in the form: [volume/tab/page].  

• Suggested pre-reading: see paragraph 9 below.  

 

 

 

1. This is the hearing of an application made by PizzaExpress Financing 2 plc (the “Plan 

Company”) for an order pursuant to section 901C of the Companies Act 2006 (the “CA 

2006”) convening two meetings of certain of its creditors (together, the “Plan 

Creditors”) and a single meeting of its sole shareholder (the “Plan Member”) 

(together, the “Plan Participants”) for the purpose of considering and, if thought fit, 

approving a proposed restructuring plan between the Plan Company and the Plan 

Participants (the “Restructuring Plan”). 

 

2. The Plan Company is part of the Pizza Express group of companies (the “Group”). It 

operates a well known chain of restaurants in the UK and abroad. The Group’s financial 

position has been severely affected by the ongoing COVID-19 pandemic, which has 

caused unprecedented disruption for the casual dining sector.  

 

3. As a result of the COVID-19 pandemic, the Group is now undergoing a liquidity crisis. 

Absent a restructuring and an injection of new money, it is likely that the Plan Company 

and a number of other entities within the Group would be forced to enter into 
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administration. This would result in a significant destruction of value and would 

threaten nearly 12,000 jobs.  

 

4. In order to avoid a value-destructive administration, the Plan Company has proposed 

the Restructuring Plan under the Part 26A of the CA 2006. Part 26A was inserted by 

the Corporate Insolvency and Governance Act 2020 (the “CIGA 2020”), which 

received Royal Assent on 25 June 2020. The CIGA 2020 was passed for the express 

purpose of enabling businesses affected by the COVID-19 pandemic to restructure their 

debts. The procedure is very similar to that of a scheme of arrangement, but with certain 

differences as described below.  

 

5. The Restructuring Plan involves a compromise or arrangement of the rights of the 

following persons (the Plan Participants):  

 

a. the creditors in respect of a series of senior secured notes (the “Existing SSNs”), 

which have an aggregate principal amount of £465 million and fall due in 2021;  

 

b. the creditors in respect of a series of senior unsecured notes (the “SUNs”), which 

have an aggregate face value of £200 million, fall due in 2022 and are subordinated 

to the Existing SSNs; and   

 

c. Pizza Express Financing 1 plc (the Plan Member), which is the Plan Company’s 

sole shareholder and a creditor of the Plan Company under certain intercompany 

loans.  

 

6. In basic terms, the Restructuring Plan involves a partial debt-for-debt swap and a partial 

debt-for-equity swap. The Restructuring Plan provides each of the Plan Participants 

with a better return than they would receive in an administration.  

 

7. It is submitted that the Court should make an order to convene three meetings of the 

Plan Participants (the “Plan Meetings”) for the purpose of considering and, if thought 

fit, approving the Restructuring Plan.  

 

8. The remainder of this skeleton argument is structured as follows:  
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Section B sets out the factual background; 

 

Section C explains the terms of the Restructuring Plan;  

 

Section D introduces Part 26A of the CA 2006;  

 

Section E explains the purpose of the convening hearing and the manner in which the 

Plan Participants were notified of the convening hearing;  

 

Section F sets out the threshold conditions under section 901A of the CA 2006 and 

explains why they are satisfied;  

 

Section G contains submissions on the principles of class composition and explains 

why three classes are appropriate in the present case;  

 

Section H explains why the Court has international jurisdiction in respect of the 

Restructuring Plan;  

 

Section I describes the directions sought by the Plan Company for the notice, timing 

and conduct of the Plan Meetings; and  

 

Section J briefly addresses certain other directions sought by the Plan Company.  

 

Pre-reading 

 

9. This skeleton argument provides a full treatment of the issues as it is hoped that this 

will assist the Court in its pre-reading. In addition to this skeleton argument, the other 

essential item for pre-reading is the first witness statement of Andrew Pellington on 

behalf of the Plan Company (“Pellington 1”) [I/C/10]. Further:   

 

a. The new Practice Statement issued by the High Court on 26 June 2020 provides 

that the Court will “consider the adequacy” of the Explanatory Statement 

[VII/F/1128] to check that it is in an “appropriate form”, but without approving its 
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contents. The key sections of the Explanatory Statement are Parts A to C 

[VII/F/1244-1308].  

 

b. Creditors were notified of the convening hearing pursuant to a Practice Statement 

Letter dated 1 September 2020 (the “PSL”) [VI/D23/1167] and the Addendum to 

the Practice Statement Letter issued on 24 September 2020 (the “PSL Addendum”) 

[V/D14/998], which the Court may also wish to pre-read. (It should be noted that 

the key points in the PSL and the PSL Addendum are also addressed in this skeleton 

argument, Pellington 1 and the Explanatory Statement.) 

 

10. There are several other items in the bundle which the Court can read if time allows, but 

which do not form part of the essential pre-reading. These items include the 

Restructuring Plan [VII/G/1448] and the Restructuring Implementation Deed 

[VII/H/1472] (both of which are summarised in this skeleton argument), the draft 

convening order [I/B/5] (which is in a standard form and will be shown to the Court at 

the hearing) and the expert report of Professor Casey on the recognition of the 

Restructuring Plan in the United States of America [VI/E/1208] (this is primarily a 

matter for the sanction hearing). 

 

B. BACKGROUND 

 

11. The factual background is set out in Pellington 1 [I/C/10]. Mr Pellington is a director 

of the Plan Company and the CFO of the Group. He has held those positions since 2014. 

In addition, he is the officer of the Plan Company who has been most closely involved 

in the Restructuring Plan.  

 

The Plan Company and the Group 

 

12. The Plan Company is incorporated in the UK. It is a wholly-owned subsidiary of the 

Plan Member, which is also incorporated in the UK. Each of the Plan Company and the 

Plan Member has its centre of main interests in the UK.  

 

13. The Group consists of the Plan Member, the Plan Company and their subsidiaries. A 

structure chart for the Group appears at [II/D1/57]. 
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14. Certain funds managed by Hony Capital (together, “Hony”) beneficially own 

approximately 55% of the Group’s equity. The remaining 45% is beneficially owned 

by Bank of China, JinJiang International and the Group’s management. 

 

15. Prior to the COVID-19 pandemic, the Group operated 449 restaurants in the UK, 19 

restaurants in Ireland and a number of other restaurants in China, Hong Kong and the 

UAE. Some of the Group’s restaurants will not reopen as a result of the pandemic: see 

below. At the time of writing, the Group has just under 12,000 employees (a number of 

whom continue to be furloughed under the UK Government’s furlough scheme).  

 

The Group’s debt structure 

 

16. The Group has four tranches of financial indebtedness:  

 

a. The Plan Company is the borrower in respect of a £70 million super senior loan 

facility (the “Super Senior Facility”). This was put in place in April 2020 to 

refinance loan facilities of £30 million (which were due to mature on 18 August 

2020) and to provide £40 million of new money. The Super Senior Facility will 

mature in April 2023 and is governed by English law.  

 

The lenders under the Super Senior Facility are not Plan Creditors, and the Super 

Senior Facility is not the subject of any compromise or arrangement under the 

Restructuring Plan.  

 

b. The Plan Company is the issuer of the Existing SSNs (as defined above). The 

Existing SSNs are senior secured notes with an aggregate principal amount of £465 

million (and a further £18 million of unpaid accrued interest: see below). They will 

mature in August 2021 and were issued pursuant to an Indenture governed by New 

York law.  

 

c. The Plan Member is the issuer of the SUNs (as defined above). The SUNs are senior 

unsecured notes with an aggregate principal amount of £200 million (and a further 
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£10 million of unpaid accrued interest). They will mature in August 2022 and were 

issued pursuant to an Indenture governed by New York law.  

 

d. Finally, the Plan Member is the borrower under subordinated shareholder loan of 

approximately £546 million (including accrued interest) provided by the Plan 

Member’s holding company (the “Shareholder Loan”).   

 

The lender under the Shareholder Loan is not a Plan Creditor, and the Shareholder 

Loan is not the subject of any compromise or arrangement under the Restructuring 

Plan.  

 

17. The Super Senior Facility, the Existing SSNs and the SUNs are guaranteed by a large 

number of subsidiaries within the Group (such that the same Group entities are liable 

for the Super Senior Facility, the Existing SSNs and the SUNs). In particular, the Plan 

Company is a guarantor of the SUNs and the Plan Member is a guarantor of the Existing 

SSNs.  

 

18. It has been agreed that the Plan Member shall be entitled to claim a pro rata 

contribution from the Plan Company in respect of any payments under the SUNs. These 

arrangements are considered in further detail below (see section C).  

 

19. The Super Senior Facility and the Existing SSNs are secured by a comprehensive 

package of fixed and floating security interests over the assets of the obligors. This 

security is vested in a Security Agent as trustee for the lenders under the Super Senior 

Facility and the beneficial owners of the Existing SSNs (the “SSN Holders”).  

 

20. The SUNs are not secured by this shared security package. The SUNs are only secured 

by a very limited and subordinated security package granted by the Plan Member, 

which has no value: see below. For this reason, the SUNs are regarded as being 

“unsecured” notes.   

 

21. The ranking of the Group’s financial indebtedness is the subject of an intercreditor 

agreement dated 31 July 2014 (the “Intercreditor Agreement”), which is governed by 
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English law. Pursuant to the terms of the Intercreditor Agreement, the Existing Debt 

Facilities rank in the following order of priority:  

 

a. first, the Super Senior Facility;  

 

b. second, the Existing SSNs;  

 

c. third, the SUNs; and  

 

d. fourth, the Shareholder Loan.   

 

Financial difficulties 

 

22. The casual dining sector has experienced a challenging trading environment since 2018, 

which has had a negative impact on the Group’s financial performance. In addition, the 

Group’s financial position has been severely affected by the COVID-19 pandemic, 

which has created an exceptionally challenging and unprecedented trading environment 

for the sector. 

  

23. In March 2020, the Group was required by law to close all 449 of its restaurants in the 

UK and all 19 of its restaurants in Ireland. All restaurant staff in the UK (circa 9,500) 

were furloughed, and pay was reduced for all other staff (including management).  

 

24. Since July 2020, the Group has begun to reopen its restaurants in the UK and Ireland. 

As matters stand, a total of 346 sites have now reopened, and a large number of staff 

have returned to work. However, as recent events illustrate, there is a significant level 

of uncertainty as to whether (and on what terms) restaurants will be allowed to remain 

open in the UK and abroad. 

 

25. On 3 August 2020, interest payments of about £24 million fell due under the Existing 

SSNs and the SUNs. In light of the Group’s financial difficulties, the Group did not 

make these payments. This triggered an Event of Default under the Existing SSNs and 

the SUNs on 2 September 2020, following the expiration of the contractual 30-day 

grace period.  
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26. The Group’s most recent 13-week cash flow forecast dated 21 September 2020 shows 

a cash position of about £36.5 million at the week ending 27 September 2020, and the 

cash level falling to below zero during the week commencing 9 November 2020 if the 

Restructuring Plan does not become effective.  

 

27. As mentioned above, the Group also has operations in China, Hong Kong and the UAE. 

The Group’s restaurants in those countries have similarly been affected by the 

pandemic. However, the Chinese part of the business (the “China Group”) has been 

already subject to very significant financial difficulties for a number of years. In this 

respect, there is a clear contrast between the China Group (which makes a negative 

contribution to the Group’s profits and cash flow) and the rest of the Group’s business 

(which is considered to be fundamentally sound absent the difficulties caused by 

COVID-19, albeit over-leveraged). The position of the China Group is such that, if 

urgent funding of about £6 million is not provided, then the entities within the China 

Group will imminently enter into insolvency proceedings.  

 

Negotiations with stakeholders 

 

28. As a result of the financial difficulties described above, it has become clear that a 

comprehensive restructuring is required. The overall restructuring has three aspects: 

  

a. First, the Group needs to reduce the size and cost of its restaurant portfolio (the 

“Operational Restructuring”). The rent payable under the Group’s leases is 

unsustainable in the current market environment, and some restaurants have 

become unviable. As explained below, the Operational Restructuring has been 

implemented by way of a CVA.  

 

b. Second, the Group needs to restructure its financial indebtedness (the “Financial 

Restructuring”). The Group is over-leveraged and cannot sustain such a large 

amount of debt. The Financial Restructuring is the subject of the Restructuring Plan.  

 

c. Third, the Group wishes to dispose of the China Group in order to avoid a continued 

drain of cash flow and loss of profit.   
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The Operational Restructuring 

 

29. So far as the Operational Restructuring is concerned, the primary tenant company 

within the Group launched a CVA on 18 August 2020 to compromise the Group’s 

liabilities to its landlords. On 4 September 2020, the CVA was approved by 89.3% of 

those entitled to vote. No one has so far applied to challenge the CVA (as far as the 

Group is aware), and the statutory period for issuing an application to challenge the 

CVA expires on 4 October 2020. The CVA is linked to the Financial Restructuring (in 

that the approval of the CVA was a condition to the Financial Restructuring).  

 

The Financial Restructuring 

 

30. So far as the Financial Restructuring is concerned, the Group began negotiations with 

its financial creditors in April 2020 (represented by Kirkland & Ellis as legal advisers 

and Houlihan Lokey as financial advisers). The participants in the negotiations included 

an ad hoc group of the SSN Holders (the “AHG”), which is represented by Latham & 

Watkins as legal advisers and Perella Weinberg as financial advisers. At the time of 

writing, the members of the AHG hold approximately 78% of the Existing SSNs.  

 

31. On 4 August 2020, the Group announced that these negotiations had culminated in the 

execution of a lock-up agreement (the “Lock-Up Agreement”). At the time of writing, 

approximately 93.2% of the SSN Holders and 47% of the beneficial owners of the 

SUNs (the “SUN Holders”) have acceded to the Lock-Up Agreement. The Plan 

Member and Hony have also signed the Lock-Up Agreement.  

 

32. Pursuant to the Lock-Up Agreement, the signatories have agreed (inter alia) to support 

the Financial Restructuring by voting in favour of the Restructuring Plan. No consent 

fees are payable under the Lock-Up Agreement. The Lock-Up Agreement has been 

made available on a website accessible by all Plan Creditors since 4 August 2020, who 

have been invited to accede to the Lock-Up Agreement and support the Restructuring 

Plan.  
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33. The terms of the Financial Restructuring (as implemented by the Restructuring Plan) 

are set out in section C below.  

 

34. On the same date that the Lock-Up Agreement was announced (4 August 2020), the 

Group and the Security Agent commenced a comprehensive sales process with a view 

to selling the assets and business of the Group (the “Sales Process”). The Sales Process 

is being run by an independent financial adviser (Lazard), which has identified 94 

potential purchasers. As matters stand, the Group has not received a bid in the Sales 

Process which would provide a better outcome than the Restructuring Plan. In 

particular, none of the bids received to date would provide any return on the SUNs, and 

even the strongest bids would require the Existing SSNs to be rolled-over (at least in 

part). However, the Group remains willing to consider any bids that may be made.  

 

35. The Sales Process will come to an end before the sanction hearing. The directors will 

carefully consider whether any bid(s) that are received in the Sales Process are 

executable and would provide a better return than the Restructuring Plan, and the 

Scheme Creditors and the Court will be kept fully informed. Assuming that no such bid 

is made, the Restructuring Plan will proceed.  

 

The China Group Transaction 

 

36. So far as the China Group is concerned, the Group has reached an agreement to sell the 

China Group1 to an affiliate of Hony for nominal consideration of £1 (the “China 

Group Transaction”). The nominal sale price reflects the fact that the China Group is 

a “toxic asset” which is loss-making and requires an imminent injection of liquidity by 

the purchaser. Indeed, the Group has obtained a detailed valuation from Deloitte which 

confirms that the China Group has a negative value.  

 

37. The sale of the China Group will not be implemented pursuant to the Restructuring 

Plan, and the transfer of shares in the relevant holding companies of the China Group 

will be completed before the Restructuring Plan is sanctioned. This is due to the urgent 

                                                 
1 And the associated “PizzaMarzano” intellectual property in China only.  
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liquidity needs of the China Group, which will collapse within a matter of days unless 

additional liquidity is injected by Hony. However:  

 

a. The SUN Holders have been given an opportunity to participate in the China Group 

Transaction by providing a pro rata share (up to 100%) of the new money that Hony 

has agreed to inject into the China Group, together with an equivalent share of the 

equity for nominal consideration. This opportunity was announced to the SUN 

Holders on 1 September 2020, and the deadline for committing to participate was 

18 September 2020. Unsurprisingly, no SUN Holder was willing to participate in 

the China Group Transaction (no doubt due to the dire financial position of the 

China Group).  

 

b. Certain aspects of the China Group Transaction will take place once the 

Restructuring Plan is implemented. In particular, upon the implementation of the 

Restructuring Plan, the Group has agreed to provide additional funding of £494,250 

to the China Group. This is equal to the amount that the Group would be likely to 

be required to pay if the China Group entered into insolvency proceedings 

(predominantly consisting of unpaid share capital, together with certain expenses 

arising out of the insolvency that would fall to be paid by the Group).  

 

38. The Group has carefully considered whether it would be preferable to allow the China 

Group to enter into insolvency proceedings (rather than selling it to Hony). The Group 

considers that, if the China Group entered into insolvency proceedings, this would 

result in a material loss of goodwill and reputation which would be detrimental to the 

interests of the wider Group. On that basis, the Group considers that it is preferable to 

sell the China Group to Hony on the terms set out above.    

 

Consequences if the Restructuring Plan fails 

 

39. Absent the Restructuring Plan, the directors consider that they would have no choice 

but to place the Plan Company and a number of other entities within the Group into 

administration. In that scenario, the assets of the Group would be sold by the 

administrator (either as part of a pre-pack sale to a single purchaser or on a piecemeal 

basis). A pre-pack sale is considered to be the most likely outcome, and such a sale 
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would be likely to produce a better price than a piecemeal realisation of assets.  Despite 

this, there remains significant uncertainty as to whether a pre-pack sale could be 

achieved in the time available.   

 

40. The Group has appointed KPMG to provide an independent valuation of the Group’s 

business on a going concern basis [VI/D21], and has appointed Deloitte to provide a 

report on the returns that creditors would be likely to receive in an administration.2 The 

key points arising out of these reports are as follows:  

 

a. The value of the Group’s business as a going concern is between £325 million and 

£425 million.  

 

b. In the event of a pre-pack sale by an administrator, and assuming that the 

administrator would be able to sell the Group’s business as a going concern, the 

SSN Holders would be likely to receive a total return in the range of 59.2% (low 

case) to 79.9% (high case). The SUN Holders and the Plan Member would receive 

nothing.  

 

c. In the event of a piecemeal realisation of the Group’s assets within an 

administration, the position would be worse. The SSN Holders would be likely to 

receive a total return in the range of 0% (low case) to 75.7% (high case). The SUN 

Holders and the Plan Member would again receive nothing.  

 

C. THE RESTRUCTURING PLAN 

 

Key terms of the Restructuring Plan 

 

41. The Restructuring Plan involves a partial debt-for-equity swap and a partial debt-for-

debt swap. This will enable the Group to reduce its debt to a sustainable size. In 

addition, the Restructuring Plan enables the SSN Holders to provide essential working 

capital to the Group by participating in the New Money Facility (as defined below).  

 

                                                 
2 This report will be inserted into the bundle as soon as possible, likely in a new tab at the very end.  
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42. There are five key aspects of the Restructuring Plan:  

 

a. First, the share capital of the Plan Company (and the intercompany receivables 

owing by the Plan Company to the Plan Member) will be transferred from the Plan 

Member to a new company (“Bidco SPV”). Bidco SPV will be a wholly-owned 

subsidiary of another new company (“Holdco SPV”).3  

 

Holdco SPV, Bidco SPV, the Plan Company and their subsidiaries will together 

form the “Restructured Group”.  

 

b. Second, the Existing SSNs will be discharged and converted into a series of new 

senior secured notes (the “New SSNs”) issued by Bidco SPV with a reduced 

principal amount of £200 million.4  

 

Interest will be payable in cash on the New SSNs at a rate of 8% per annum or will 

be capitalised at a rate of 9.5% per annum (at the election of Bidco SPV for the first 

24 months) and will mature five years from the closing of the Financial 

Restructuring.  

 

c. Third, the SSN Holders will receive 63% of the equity in the Restructured Group 

(in the form of shares in Holdco SPV).5  

 

d. Fourth, the SSN Holders will be entitled, but not obliged, to lend new money to the 

Restructured Group on a pro rata basis by participating in a £144 million new 

money facility (the “New Money Facility”) to be borrowed by Bidco SPV.6  

 

In the event of enforcement, the New Money Facility will rank senior to the New 

SSNs but junior to the Super Senior Facility. Interest will be payable in cash on the 

New Money Facility at a rate of 7.5% per annum or will be capitalised at a rate of 

                                                 
3 See Clause 7.9 of the Restructuring Implementation Deed [VII/H/1503].  
4 See Clause 7.8 of the Restructuring Implementation Deed [VII/H/1502].  
5 See Clauses 7.7 and 7.13 of the Restructuring Implementation Deed [VII/H/1501 and 1505]. 
6 See Clause 7.8(d) of the Restructuring Implementation Deed [VII/H/1503].  
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9% per annum (at the election of Bidco SPV for the first 24 months) and will mature 

four and a half years from the closing of the Financial Restructuring.  

 

In order to create an incentive for the SSN Holders to participate in the New Money 

Facility, 35% of the shares in Holdco SPV will be allocated to the lenders under the 

New Money Facility on a pro rata basis. The SSN Holders can therefore increase 

their equity interest in the Restructured Group by participating in the New Money 

Facility.  

 

e. Fifth, the SUNs will be discharged and will not be converted into any new debt 

instruments. This reflects the fact that the SUNs are “out of the money” and would 

obtain a nil return in the relevant alternative to the Restructuring Plan. The SUN 

Holders will, however, receive 1% of the equity in the Restructured Group (in the 

form of shares in Holdco SPV).7  

 

43. The detailed terms of the Restructuring Plan can be found at [VII/G/1448]. In order to 

give effect to the commercial deal described above, the Restructuring Plan authorises 

the Plan Company to enter into certain restructuring documents as agent and attorney 

on behalf of the Plan Participants. The key restructuring document is the Restructuring 

Implementation Deed [VII/H/1472]. It is well established that a scheme of arrangement 

or restructuring plan can be used to appoint an agent or attorney (including the company 

itself) to execute contractual documents on behalf of a creditor for the purpose of 

implementing a financial restructuring: see e.g. Re ColourOz Investment 2 LLC [2020] 

EWHC 1864 (Ch) at [74]-[75] per Snowden J.  

 

44. The Existing SSNs and the SUNs are governed by New York law. For this reason, the 

Plan Company intends to apply for recognition of the Restructuring Plan under Chapter 

15 of the US Bankruptcy Code. The US Bankruptcy Court has granted recognition of 

dozens of English schemes in recent years, including many schemes in respect of 

liabilities governed by New York law. Moreover, the US Bankruptcy Court has recently 

granted recognition of a Part 26A restructuring plan in the case of Virgin Atlantic. This 

topic is addressed in detail in the expert evidence of Professor Casey [VI/E/1208], who 

                                                 
7 See Clause 7.13(d) of the Restructuring Implementation Deed [VII/H/1505].   
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concludes that the Restructuring Plan is likely to be recognised under Chapter 15. The 

recognition of the Restructuring Plan will be considered in further detail at the sanction 

hearing. 

 

Identity of the Plan Creditors 

 

45. In order to identify the Plan Creditors with greater precision, it is necessary to explain 

the structure of the Existing SSNs and the SUNs:    

 

a. Like most modern debt securities, the Existing SSNs and the SUNs are issued in 

the form of a global note.8 This means that a global note is issued for the entire face 

value of the Existing SSNs, and another global note is issued for the entire face 

value of SUNs. Each global note is legally held by a nominee entity (together, the 

“Nominees”).  

 

b. Beneficial interests in the global notes are traded through Euroclear and 

Clearstream (the “Clearing Systems”). The participants in the Clearing Systems 

maintain book-entry accounts to which interests in the notes are credited.  

 

c. The participants in the Clearing Systems may be the beneficial owners of their 

interests in the notes and/or may hold their interests in the notes (in whole or in part) 

on behalf of one or more other persons. In this skeleton argument, the ultimate 

beneficial owners of the Existing SSNs and the SUNs are defined as the SSN 

Holders and the SUN Holders (respectively).  

 

d. In addition, a financial institution has been appointed as the trustee of the Existing 

SSNs (the “SSN Trustee”) and a separate financial institution has been appointed 

as trustee of the SUNs (the “SUN Trustee”) (together, the “Trustees”). The 

function of each Trustee is set out in the Indenture that governs the relevant series 

of notes.  

 

                                                 
8 For a detailed explanation of a similar structure, see the decision of the Court of Appeal in Secure Capital 

SA v Credit Suisse AG [2017] 2 CLC 428.  
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46. The Nominees are creditors in respect of the sums due under the Existing SSNs and the 

SUNs. This is because the Nominees are the holders of the global notes, which contain 

the payment covenants that constitute the Existing SSNs and the SUNs. The Trustees 

are also creditors under the relevant Indentures.  

 

47. Finally, the SSN Holders and the SUN Holders are contingent creditors for the sums 

due under the Existing SSNs and the SUNs. This is because they are entitled to call for 

the issuance of “definitive notes” in certain circumstances as set out in the Indentures: 

see Section 2.06 of each Indenture [II/D2/104 and III/D5/447]. A definitive note would 

represent a direct payment obligation owing by the issuer to the ultimate beneficial 

owner of the relevant notes. It has been held in numerous cases that a beneficial owner 

who is entitled to call for the issuance of definitive notes is a contingent creditor for the 

purposes of the CA 2006: see e.g. Re Castle Holdco 4 Ltd [2009] EWHC 3919 (Ch) at 

[23] per Norris J; Re Co-operative Bank plc [2013] EWHC 4072 (Ch) at [23] per 

Hildyard J; and Re Noble Group Ltd [2019] BCC 349 (convening judgment) at [161]-

[164] per Snowden J. 

 

48. Accordingly, as with previous schemes of arrangement involving notes of a similar 

form, the Plan Creditors consist of the Nominees, the Trustees, the SSN Holders and 

the SUN Holders.  

 

49. In order to avoid double-counting, it has become customary for the Nominees and the 

Trustees to confirm in writing that they will not vote at the Plan Meetings. The Plan 

Company will obtain a confirmation in these terms from the Nominees and the Trustees 

in advance of the Plan Meetings.  

 

Release of claims against third parties 

 

50. The Restructuring Plan will operate to discharge the claims of the SSN Holders and the 

SUN Holders against all of the obligors within the Group (including the Plan Company, 

the Plan Member and the other guarantors).  

 

51. It is well established that a scheme can compromise a creditor’s claim against a third 

party (i.e. a person other than the scheme company) where such a compromise is 
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“necessary in order to give effect to the arrangement proposed for the disposition of 

the debts and liabilities of the company to its own creditors”: see Re Lehman Brothers 

International (Europe) (No 2) [2010] Bus LR 489 at [65] per Patten LJ.9 

 

52. This principle is commonly invoked in the context of a scheme proposed by a borrower 

where other group companies have granted guarantees. Thus, if X is the borrower and 

Y is the guarantor, then X may propose a scheme to release the creditors’ claims against 

both X (as borrower) and Y (as guarantor). Otherwise, the creditors would be entitled 

to sue Y under the guarantee, and Y would be entitled to claim the entire amount back 

from X in accordance with the guarantor’s right of indemnity.10 This “ricochet claim” 

would defeat the purpose of the scheme, since X would ultimately remain liable for the 

very amount that was purportedly released by the scheme. As Snowden J explained in 

Re Noble Group Ltd [2019] BCC 349 at [24] (sanction judgment):  

  

“It is well established that the court has jurisdiction under Pt 26 CA 2006 to 

sanction a scheme which includes a mechanism (usually the execution of a deed 

of release by an attorney appointed under the scheme) under which scheme 

creditors are required to release claims against third parties where such a 

release is necessary in order to give effect to the arrangement between the 

company and the scheme creditors. That test is most clearly satisfied where the 

scheme compromises debts which are guaranteed and where, absent such a 

release, pursuit of the guarantor by a scheme creditor would undermine the 

compromise between the creditor and the company: see Re Lehman Brothers 

International (Europe) (No.2) [2009] EWCA Civ 1161; [2010] Bus. L.R. 489; 

[2010] B.C.C. 272 at [65] (Patten LJ).” 

 

53. Likewise, in Re APCOA Parking Holdings GmbH [2015] Bus LR 374 at [149], 

Hildyard J said:  

 

“For my own part, I respectfully agree that the proposition that the court’s 

jurisdiction does extend to the variation or release of claims against third 

parties designed to recover the same loss is indeed “entirely logical” and (as 

in the case of “ricochet” claims) necessary to protect schemes from being 

undermined by such collateral claims.” 

 

                                                 
9 See also Re T&N Ltd [2007] Bus LR 1411 at [53] per David Richards J; Re La Seda de Barcelona [2010] 
EWHC 1364 (Ch) at [20]-[22] per Proudman J; and Re Magyar Telecom BV [2014] BCC 448 at [33] per 

David Richards J.   
10 See Millett & Andrews, The Law of Guarantees (7th edition) at [10-002]. 
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54. The same approach has been taken where two companies are jointly and severally liable 

as primary obligors for the same debt. As Trower J explained in Re Lecta Paper UK 

Ltd [2020] EWHC 382 (Ch) at [21]:  

 

“As a matter of principle precisely the same approach is applicable where two 

companies are jointly liable as co-obligors for the same debt. If this were not to 

be the case, one of the principal obligors would remain liable for the entire 

debt, and may be entitled to claim a contribution from the scheme company, a 

form of ricochet claim that is capable of defeating the purpose of the scheme. 

Thus, it is now established that in the case of two principal debtors, a scheme 

proposed by one can effectively provide for a release in favour of both the 

principal obligors in just the same way as a scheme proposed by a principal 

debtor can provide for an effective release of claims against a guarantor. This 

point has been discussed in some detail in see Re Codere (UK) Ltd [2015] 

EWHC 3778 (Ch) at [6]-[7] and Re NN2 Newco Ltd [2019] EWHC 1917 (Ch) 

at [18]-[19] and [29].” 

 

55. Thus, the relevant “ricochet claim” between two joint primary obligors is a claim for a 

contribution, which exists by operation of law between persons who are liable for the 

same debt.11 For example, if one primary obligor pays the debt in full, then the other 

primary obligor is liable to reimburse the paying party for a proportionate amount of 

the sum paid (50%).   

 

56. In light of these authorities, it is clear that the Restructuring Plan can properly release 

the claims of the SSN Holders against the Plan Company (as the issuer of the Existing 

SSNs), the Plan Member (as a guarantor) and the other guarantors within the Group. 

Absent such a release, the guarantors would be able to claim a contribution against the 

Plan Company and thereby defeat the Restructuring Plan.  

 

57. In relation to the SUNs, the Plan Member is the issuer of the SUNs and the Plan 

Company is a guarantor. Ordinarily, a primary obligor does not have a right of 

contribution or “ricochet claim” against a guarantor of the debt. That being so, a 

question might be raised as to whether the liabilities of the Plan Member (as the issuer 

of the SUNs) can be released in a scheme or plan proposed by the Plan Company (as a 

guarantor of the SUNs).  

 

                                                 
11 See Chitty on Contracts (33rd edition) at [17-027].  
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58. Precisely this issue arose in the recent case of Re Swissport Fuelling Ltd [2020] EWHC 

1499 (Ch). In that case, a scheme was proposed by a guarantor for the purpose of 

compromising the liabilities owing by the borrower. Shortly before the scheme was 

launched, the guarantor executed a deed of contribution in favour of the borrower. The 

deed of contribution created a right of contribution by the borrower against the 

guarantor (such that the guarantor became, in effect, a joint primary obligor). The 

express purpose of the deed of contribution was to create a “ricochet claim” so that a 

scheme proposed by the guarantor could release the liabilities of the borrower.   

 

59. Miles J held that this structure was effective. Having cited the key authorities on third 

party releases at [42]-[47], Miles J stated (at [48]-[53]): 

 

“... The Company has recently, on 22 May 2020, entered into a deed of 

contribution in favour of the Borrowers, under which the Company assumes the 

position of a primary obligor, alongside the Borrowers, so that each of them 

would have a right of contribution against the other. The Company submits that 

even without the deed of contribution, the scheme could bring about the 

variation or release of scheme creditors against third parties, and they rely on 

a number of authorities in that regard. 

 

However, I do not think it is appropriate, on this application, to say more about 

that argument, as the position has been superseded by the deed of contribution. 

The Company accepts that the deed of contribution was executed for the 

purpose of ensuring that the court has jurisdiction to sanction the scheme. 

 

Steps of an analogous kind have been taken in previous schemes, which have 

been sanctioned by the court. These include: Re AI Scheme Ltd [2015] EWHC 

1233 (Ch), Re Codere Finance (UK) Ltd [2015] EWHC 3778 (Ch), Re NN2 

Newco Ltd [2019] EWHC 1917 (Ch), and Re Lecta Paper UK Ltd [2020] 

EWHC 382 (Ch) (the sanction hearing). These cases show that there is nothing 

abusive about steps being taken with a view to attracting the jurisdiction of the 

English Court for a scheme of arrangement where this is in the interests of 

creditors. 

 

In all of these cases, a relevant deed was entered into to create a relationship 

between an English company and a group of creditors which had not previously 

dealt with the company. The creditors became creditors of the scheme company 

purely as a result of the deed. 

 

In the current case, the Company has been a Guarantor under the Credit 

Agreement at all material times and has not created a new relationship with the 

scheme creditors. Rather, the deed of contribution simply ensures that the 

Borrowers have a ricochet claim against the Company. 
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Hence, this case can be regarded as a fortiori to the various cases I have just 

referred to. Based on that line of authority, it appears to me that the English 

court would be able to, through a scheme of arrangement, modify or release the 

claims of scheme creditors against the various companies in the Group, 

including the Borrowers. Again, however, I do not need to reach a firm 

conclusion on this point. At this stage, the question is whether there is a 

roadblock in the way of the scheme, and I do not consider there to be one under 

this head.” 

 

60. Miles J subsequently sanctioned the scheme: see [2020] EWHC 1773 (Ch). He stated 

at [20]-[21]:  

 

“At the convening hearing I considered three groups of issues which may 

broadly be described as jurisdictional ... The second is whether the Scheme can 

properly vary the Scheme Creditors’ rights against third party obligors within 

the Group, including the Borrowers ... 

 

In the convening judgment I explained why I was provisionally satisfied on each 

of these points. No Scheme Creditor has advanced a contrary view and I am 

satisfied that the conclusions I reached on each of these points was correct.” 

 

61. The same structure (involving a deed of contribution) was adopted in the recent Irish 

scheme of Re Nordic Aviation DAC (Barniville J, 11 September 2020). The Court 

considered the deed of contribution at [50]-[55], [86]-[87] and [88]-[103] and held that 

the structure was effective.  

 

62. The same structure has also been adopted in the present case. On 1 September 2020, 

the Plan Company and the Plan Member entered into a deed of contribution (the “Deed 

of Contribution”) [IV/D10/759] pursuant to which the Plan Company has undertaken 

to pay, by way of contribution, an amount that is equal to the Plan Company’s share of 

any liabilities under the SUNs that have been paid by the Plan Member (calculated on 

the basis that the relevant obligation is split 50/50 between the Plan Member and the 

Plan Company on a joint and several basis as primary obligors).  

 

63. As a result of the Deed of Contribution, the Plan Member has a “ricochet claim” against 

the Plan Company in respect of the SUNs. It is therefore necessary and appropriate to 

release the Plan Member’s liabilities in order to give effect to the Restructuring Plan. 

In this regard, the Court should apply the reasoning of Miles J in Re Swissport on 

materially identical facts.  
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64. It follows that the Restructuring Plan can properly discharge the claims of the SSN 

Holders and the SUN Holders against all of the obligors within the Group.  

 

D. PART 26A OF THE COMPANIES ACT 

 

65. The Restructuring Plan is proposed under Part 26A of the CA 2006, which was inserted 

into the CA 2006 by Schedule 9 to the CIGA 2020. 

 

66. It is understood that the Restructuring Plan is the second such plan to be proposed. The 

first such plan was Re Virgin Atlantic Airways Ltd, which was sanctioned in September 

2020: see the convening judgment of Trower J [2020] EWHC 2191 (Ch) and the 

sanction judgment of Snowden J [2020] EWHC 2376 (Ch). A detailed description of 

Part 26A and a comparison with the traditional procedure under Part 26 can be found 

in the sanction judgment at [37]-[44].  

 

67. The Explanatory Notes to the CIGA 2020 state as follows (at [3]):  

 

“Due to the COVID-19 pandemic, many otherwise economically viable 

businesses are experiencing significant trading difficulties. In addition, the 

Government-enforced social distancing measures and reduced resources are 

making it hard for many businesses to continue to trade and meet their legal 

duties. This Act is aimed at ensuring businesses can maximise their chances of 

survival.” 

 

68. The basic purpose of Part 26A is described in the Explanatory Notes as follows (at [9]-

[16]):  

 

“These provisions will allow struggling companies, or their creditors or 

members, to propose a new restructuring plan between the company and 

creditors and members. The measures will introduce a “cross-class cram 

down” feature that will allow dissenting classes of creditors or members to be 

bound to a restructuring plan. This means that classes of creditors or members 

who vote against a proposal, but who would be no worse off under the 

restructuring plan than they would be in the most likely outcome were the 

restructuring plan not to be agreed cannot prevent it from proceeding. 

 

These provisions introduce a new Part 26A into the Companies Act 2006: 

Arrangements and Reconstructions for Companies in Financial Difficulty (a 

“restructuring plan”). The new Part represents the culmination of the policy 
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work undertaken since a restructuring plan procedure for companies was 

consulted on as part of “A Review of the Corporate Insolvency Framework”, 

published in May 2016.  

 

... 

 

In schemes of arrangement creditors (and sometimes members) are divided into 

classes (based on the similarity of their rights, which may vary significantly 

across a company’s creditor base) and each class must vote on the proposed 

scheme. If all classes vote in favour of the scheme (requiring 75% by value and 

a majority by number of each class), the court must then decide whether to 

sanction it. Not all creditors or members of a company need to be included 

within a scheme. A company may propose a scheme in such a way as to exclude 

some creditors or members from it. Those creditors or members who are not 

bound by the scheme retain their existing rights. 

 

The new restructuring plan procedure is intended to broadly follow the process 

for approving a scheme of arrangement (approval by creditors and sanction by 

the court), but it will additionally include the ability for the applicant to bind 

classes of creditors (and, if appropriate, members) to a restructuring plan, even 

where not all classes have voted in favour of it (known as cross-class cram 

down). Cross-class cram down must be sanctioned by the court and will be 

subject to meeting certain conditions. As is the case with Part 26 schemes, the 

court will always have absolute discretion over whether to sanction a 

restructuring plan. For example, even if the conditions of cross-class cram 

down are met, the court may refuse to sanction a restructuring plan on the basis 

it is not just and equitable. As long as the eligibility criteria for the new 

moratorium are met, it will also be available (but not mandatory) to use whilst 

the company develops a restructuring plan thereby providing a streamlined 

restructuring process and allowing a restructuring plan to be developed free 

from enforcement action. 

 

While there are some differences between the new Part 26A and existing Part 

26 (for example the ability to bind dissenting classes of creditors and members), 

the overall commonality between the two Parts is expected to enable the courts 

to draw on the existing body of Part 26 case law where appropriate.” 

 

69. The Explanatory Notes were prepared by the Department for Business, Energy and 

Industrial Strategy (which is the department operated by the Secretary of State who 

promoted the Bill).12 They are expressly designed to “explain what each part of the Act 

will mean in practice; provide background information on the development of policy; 

and provide additional information on how the Act will affect existing legislation in this 

area”. The Explanatory Notes are therefore admissible as an aid to the interpretation of 

the CIGA 2020 (and, by extension, Part 26A of the CA 2006) without needing to show 

                                                 
12 See the preamble to the Explanatory Notes (entitled “what these notes do”).  
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that the legislation is ambiguous or unclear: see Re Virgin Atlantic (sanction judgment) 

at [44] per Snowden J.   

 

70. There are very considerable similarities between a restructuring plan under Part 26A 

and a traditional scheme of arrangement under Part 26. Both types of procedure involve 

a compromise or arrangement between a company and its creditors (or any class of 

them). Both procedures involve a convening hearing (at which the Court considers the 

appropriate class composition), followed by one or more class meetings (where the 

creditors vote on the compromise or arrangement), followed by a sanction hearing 

(where the Court decides whether to exercise its discretion to sanction the compromise 

or arrangement). Indeed, the phrase “restructuring plan” is not used in Part 26A at all. 

This phrase was introduced in the Explanatory Notes to draw a convenient distinction 

between a compromise or arrangement under Part 26 (which is known as a scheme of 

arrangement) and a compromise or arrangement under Part 26A (which is known as a 

restructuring plan).  

 

71. For present purposes, the only material differences between Part 26 and Part 26A are 

as follows:  

 

a. A company that wishes to propose a restructuring plan under Part 26A must satisfy 

two threshold conditions under section 901A. These conditions are considered in 

section F of this skeleton argument.    

 

b. Under Part 26A, a restructuring plan is deemed to be approved by a class meeting 

if it is approved by 75% in value of those present and voting in person or by proxy. 

Unlike under Part 26, there is no need to obtain a majority in number: see section 

901F(1).  

 

c. Even if a restructuring plan is not approved by one or more classes of creditors or 

members, the plan can still be sanctioned by the Court under section 901G. This is 

described in the Explanatory Notes as a cross-class cram down. The conditions that 

must be satisfied for a cross-class cram down are as follows: (i) if the plan is 

sanctioned, none of the members of the dissenting class would be any worse off 

than they would be in the event of the “relevant alternative”; and (ii) the plan has 
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been approved by at least one class of creditors or members who would have a 

genuine economic interest in the company in the “relevant alternative”.  

 

d. The relevant alternative is defined as “whatever the Court considers would be most 

likely to occur in relation to the company if the compromise or arrangement were 

not sanctioned”: see section 901G(4).  

 

72. All of these matters (other than the threshold conditions under section 901A) are 

matters for the sanction hearing, not the convening hearing. Indeed, it is clear from the 

judgment of Trower J in Re Virgin Atlantic that a convening hearing under Part 26A 

should be conducted in much the same way as a traditional convening hearing under 

Part 26.  

 

E. THE CONVENING HEARING 

 

Purpose of the convening hearing 

 

73. Section 901C(1) of the CA 2006 provides: 

 

“The court may, on an application under this subsection, order a meeting of the 

creditors or class of creditors, or of the members of the company or class of 

members (as the case may be), to be summoned in such manner as the court 

directs.” 

 

74. The procedure for a convening hearing under Part 26 or Part 26A of the CA 2006 is 

governed by the Practice Statement issued by the Chancellor of the High Court on 26 

June 2020 (the “Practice Statement”). The new Practice Statement is similar to the old 

Practice Statement issued in 2002 (reported at [2002] 1 WLR 1345), and the authorities 

under the 2002 Practice Statement remain applicable under the new Practice Statement: 

see Re ColourOz Investment 2 LLC [2020] EWHC 1864 (Ch) at [39] per Snowden J.  

 

75. In summary, the Practice Statement provides as follows:  

 

a. At the convening hearing, the applicant should draw to the attention of the Court 

any issues relating to (i) the constitution of classes; (ii) the existence of the Court’s 
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jurisdiction to sanction the scheme or plan; (iii) the conditions to be satisfied under 

section 901A of the CA 2006 (if applicable); and (iv) any other issue not going to 

the merits or fairness of the scheme or plan, but which might lead the Court to refuse 

to sanction it.  

 

b. For this purpose, unless there are good reasons for not doing so, the applicant should 

take all reasonable steps to notify any person affected by the scheme or plan that it 

is being promoted, the purpose which the scheme or plan is designed to achieve, 

and the proposed class composition.  

 

c. The Practice Statement states that the notification should be in a “concise form”, 

and this has been emphasised in recent authorities. For example, in Re Codere 

Finance 2 (UK) Ltd [2020] EWHC 2441 (Ch) at [128], Falk J said:  

 

“I accept Mr Allison’s submission that the Practice Statement letter is intended 

to be a concise document, without the level of detail that would be included in 

an Explanatory Statement. It is also the case that Scheme creditors had 

previously all received the Lock-up Agreement and associated term sheets (and 

the revised version of that agreement) which, among other things, did include 

the existence and amount of the backstop fee in respect of the Interim Notes. 

That is relevant context. Taking account of that fact, I do not agree that there 

were material deficiencies.” 

 

d. Notice should be given in sufficient time to enable those affected by the scheme or 

plan to consider what is proposed, to take appropriate advice and, if so advised, to 

attend the convening hearing. What is adequate notice will depend on all the 

circumstances. The evidence at the convening hearing should explain the steps 

which have been taken to give the notification and what, if any, response the 

applicant has had to the notification. 

 

e. If a person fails to raise an issue of class composition at the convening hearing and 

seeks to raise the issue at the sanction hearing, the Court will “expect them to show 

good reason why they did not raise the issue at an earlier stage”.  

 

76. The function of the Court at the convening hearing is “emphatically not” to consider 

the merits or fairness of the proposed scheme or plan, which will arise for consideration 
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at the sanction hearing if the scheme or plan is approved by the statutory majority: see 

Re Telewest Communications plc [2004] BCC 342 at [14] per David Richards J.  

 

Notification 

 

77. Like the 2002 Practice Statement, the new Practice Statement contemplates that 

creditors will be given notice of the convening hearing: see above. The appropriate 

period of notice is a fact-sensitive matter. For example:  

 

a. In Re House of Fraser (Funding) plc [2018] EWHC 1906 (Ch), the company 

proposed a scheme of arrangement with the beneficial owners of certain series of 

notes. Birss J stated at [20]:  

 

“Dealing with the notice question, although there is no legislative requirement 

for it, the courts tend to take the view that 14 days’ notice of a hearing like this 

is the minimum which scheme creditors ought to be given unless it is a case of 

urgency. But this is a case of urgency and, in my judgment, the principles 

Snowden J described in Re Indah Kiat International Finance Company BV 

[2016] EWHC 246 Ch, 28-30 is applicable. The company is in real financial 

distress and time is short. Accordingly, although the scheme creditors have only 

had 12 days’ notice of this application and also bearing in mind the nature of 

the scheme itself (which, although it has great significance for the companies 

and for the lenders, is not enormously complicated in my judgment), that notice 

is sufficient ...” (emphasis added)  

 

b. In Re NN2 Newco Ltd [2019] EWHC 1917 (Ch) at [22], Norris J identified three 

relevant factors in deciding whether the period of notification is adequate: (i) the 

complexity of the scheme; (ii) the degree of consultation with creditors prior to the 

launch of the scheme; and (iii) the urgency of the scheme having regard to the 

financial distress of the company.13 In that case, there were two inter-conditional 

schemes; the creditors under one scheme were given 21 days’ notice of the 

convening hearing and the creditors under the other scheme were given 7 days’ 

notice of the convening hearing. Norris J held that this was sufficient.  

 

                                                 
13 Similar factors were identified by Snowden J in Re Indah Kiat International Finance Co BV [2016] BCC 

418 at [28]-[30], which Norris J cited in Re NN2 Newco.  
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c. In Re Noble Group Ltd [2019] BCC 349, the scheme was very complex and 

involved a combination of financial creditors and trade creditors. All creditors were 

given 21 days’ notice of the convening hearing. Snowden J was satisfied that this 

was a sufficient period of notice: see the convening judgment at [51]-[52] and [58]-

[59].   

 

d. In Re Swissport Fuelling Ltd [2020] EWHC 1499 (Ch) at [24]-[27], Miles J stated 

that “it is customary to provide 14-21 days’ notice of the convening hearing in cases 

of this type”. 

 

e. In a very urgent case, it is possible to give little or no notice of the convening 

hearing. For example, in Re Thomas Cook Group plc [2019] EWHC 2494 (Ch) 

(Norris J), the scheme companies notified their creditors of the convening hearing 

only two days in advance (and a number of creditors may not have received 

notification through the clearing systems at all by the time of the hearing).  

 

78. In the recent case of Re ColourOz Investment 2 LLC [2020] EWHC 1864 (Ch), the 

companies had given two working weeks’ notice of the convening hearing. Snowden J 

stated at [48] that scheme companies were not in any form of immediate financial 

distress, and held that the scheme raised “a number of issues for decision at this hearing 

which are not routine”. Accordingly, Snowden J concluded that the two-week period 

of notice was insufficient. Snowden J pointed out at [46] that the requirement to give 

adequate notice is primarily designed to ensure that any creditors who have not 

previously been involved in negotiating the scheme (and/or who have not already 

agreed to support it) are given sufficient time to consider and respond to the proposals.  

 

79. Despite concluding that the period of notice was insufficient, Snowden J ultimately 

made a convening order in the form sought by the companies – but he included a 

paragraph in the order which gave the scheme creditors liberty to apply to vary or set 

aside the order by a specified date (making four weeks in all from the circulation of the 

Practice Statement Letter).  

 

80. Re ColourOz does not lay down any absolute rule as to the period of notice that must 

be given. This is illustrated by the recent decision of Trower J in Re Virgin Atlantic 



 

28 

 

Airways Ltd [2020] EWHC 2191 (Ch), where the company gave 21 days’ notice of a 

restructuring plan under Part 26A of the Companies Act 2006. Trower J considered Re 

ColourOz and held that 21 days was an appropriate period of notice, having regard 

(inter alia) to the financial position of the company: see the judgment at [26]ff.   

 

 The present case 

 

81. In the present case, the Plan Participants have been aware of the key features of the 

Financial Restructuring since 4 August 2020 (when the Lock-Up Agreement was made 

available).  

 

82. The Plan Company notified the Plan Participants of the convening hearing by way of a 

Practice Statement Letter dated 1 September 2020 (the PSL) [VI/D23/1167]. The PSL 

was circulated through the Clearing Systems on the same date. In addition, the PSL was 

provided to the Trustees and uploaded to a dedicated “Scheme Website” maintained by 

an Information Agent. The steps taken in this regard are set out in Pellington 1 at 

paragraph 172ff [I/C/47].  

 

83. It follows that the Plan Participants have had approximately 29 days’ notice of the 

convening hearing (and have been aware of the key features of the Financial 

Restructuring since early August). This is plainly a sufficient amount of time, having 

regard to the Plan Company’s financial position (see section B above) and the other 

factors identified in authorities such as Re ColourOz.  

 

84. On 24 September 2020, the Plan Company circulated an Addendum to the PSL through 

the Clearing Systems (the PSL Addendum) [V/D14/998]. The PSL Addendum notified 

the Plan Participants that the deadline for participating in the New Money Facility had 

been extended to 21 October 2020, being the proposed date of the Plan Meetings.  

 

85. The PSL Addendum also drew the attention of the Plan Participants to certain 

provisions of the Shareholders’ Agreement. These provisions had already been set out 

in the Lock-Up Agreement (which was circulated to the Plan Participants on 4 August 

2020). Finally, the PSL Addendum pointed out that the Group had agreed to pay the 

fees incurred by the professional advisers to the AHG. As explained in section G below, 
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it is clear that these matters do not give rise to a fracturing of the class. Nevertheless, 

the Plan Company considered that it was appropriate to refer to these matters in the 

PSL Addendum for completeness.  

 

F. THRESHOLD CONDITIONS UNDER SECTION 901A 

 

86. Section 901A of the CA 2006 lays down the threshold conditions for proposing a 

compromise or arrangement under Part 26A. So far as material, it provides as follows:  

 

“(1) The provisions of this Part apply where conditions A and B are met in 

relation to a company. 

 

(2) Condition A is that the company has encountered, or is likely to encounter, 

financial difficulties that are affecting, or will or may affect, its ability to carry 

on business as a going concern. 

 

(3) Condition B is that— 

 

(a) a compromise or arrangement is proposed between the company and— 

(i) its creditors, or any class of them, or 

(ii) its members, or any class of them, and 

 

(b) the purpose of the compromise or arrangement is to eliminate, reduce or 

prevent, or mitigate the effect of, any of the financial difficulties mentioned in 

subsection (2). 

 

(4) In this Part ... “company” ... means any company liable to be wound up 

under the Insolvency Act 1986 ...” 

 

87. The Plan Company is incorporated in England and is therefore liable to be wound up 

in England. Accordingly, the Plan Company is a “company” within section 901A. Since 

the Plan Company is incorporated in England, there is no need to establish any further 

sufficient connection: see Re Dundee Pikco Ltd [2020] EWHC 89 (Ch) at [24] per 

Zacaroli J. 

 

88. For the reasons set out below, it is clear that each of the threshold conditions is satisfied 

in the present case.  
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Condition A: section 901A(2) 

 

89. The Plan Company has plainly encountered financial difficulties that are affecting and 

will affect its ability to carry on business as a going concern. The Plan Company’s 

financial difficulties have already been summarised in section B above, and are the 

subject of a detailed explanation in Pellington 1. In short, the COVID-19 pandemic has 

brought the Plan Company to the brink of collapse. If the Restructuring Plan is not 

approved, then the Plan Company will enter into administration. (See also the 

discussion of the “relevant alternative” in section G below.) Condition A is therefore 

satisfied.  

 

Condition B: section 901A(3) 

 

90. Condition B can be divided into two limbs: (i) the company must be proposing a 

compromise or arrangement with its creditors or any class of them; and (ii) the purpose 

of the compromise or arrangement must be to eliminate, reduce or prevent, or mitigate 

the effect of, any of the company’s financial difficulties under Condition A.  

 

91. The meaning of the first limb of Condition B was considered by Trower J in Re Virgin 

Atlantic (convening judgment) at [38]:  

 

“As to Condition B (s.901A(3)), the proposal must be for a compromise or 

arrangement between the Company and its creditors, or any class of them. It is 

well-established that for the purposes of Part 26 the compromise or 

arrangement requires some element of give and take between a company and 

its scheme creditors, but a definition is neither necessary nor desirable (see, by 

way of example, Re Savoy Hotel Ltd [1981] Ch 351, 359 and Re Lehman 

Brothers International (Europe) [2019] BCC 115 at [64]). There is no reason 

to think that the concept of what is capable of amounting to a compromise or 

arrangement for the purposes of s.901A is any different to the same phrase used 

in Part 26. Indeed, quite the contrary, there is every reason to think that 

Parliament has intended the same language should be construed in the same 

way. In my view, the Restructuring Plan satisfies this aspect of condition B.” 

 

92. There is clearly an element of “give and take” between the Plan Company and each of 

the Plan Participants under the Restructuring Plan. In particular:  
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a. The Existing SSNs will be discharged in full and replaced with a new package of 

debt and equity instruments.  

 

b. The SUNs will be discharged in full in consideration for 1% equity stake in the 

Restructured Group.  

 

Whilst this is a relatively small equity stake, it nevertheless has real economic value. 

Once the Restructuring Plan is implemented (such that the debt is reduced to a 

sustainable level), the directors consider that the Restructured Group will be in a 

position to repay its debts and that the equity in the Restructured Group will have a 

positive value. The Board expects that the equity value of the Restructured Group 

should grow as the Restructured Group has the funding and stable platform to 

implement its business plan. The equity value can grow by an unlimited amount if 

the Restructured Group is successful. Moreover, even if a 1% equity stake has a 

low value, the value will still be greater than the nil return that the SUNs would 

receive if the Restructuring Plan is not implemented.   

 

Accordingly, there is the requisite element of “give and take” for jurisdictional 

purposes under Part 26A. The fairness of the Restructuring Plan will, of course, be 

considered at the sanction hearing.  

 

c. Finally, the Plan Member’s shares in the Plan Company will be transferred to Bidco 

SPV so as to constitute the Restructured Group. In return, the Plan Member will 

benefit from a release of its liabilities in respect of the Existing SSNs and the SUNs. 

Again, it is clear that this involves the requisite element of “give and take”.   

  

93. As to the second limb of Condition B, there can be no doubt that the purpose of the 

Restructuring Plan is to address the financial difficulties which the Plan Company has 

encountered (as a result of the COVID-19 pandemic and the trading conditions in the 

casual dining sector). There is no other reason why the Restructuring Plan is being 

proposed. Accordingly, each of the threshold conditions under section 901A is satisfied.  
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G. CLASS COMPOSITION 

 

Principles of class composition 

 

94. In the context of a scheme of arrangement under Part 26 of the CA 2006, the principles 

of class composition are well known.  

 

95. There is no indication that Parliament intended for the Court to apply a different legal 

test for class composition in the context of a restructuring plan under Part 26A. On the 

contrary, both Part 26 and Part 26A use the same language (e.g. a “compromise or 

arrangement” between a company and its creditors or any “class” thereof). The 

Explanatory Notes to the CIGA 2020 expressly state that the “overall commonality” 

between Part 26 and Part 26A is “expected to enable the courts to draw on the existing 

body of Part 26 case law where appropriate”.  

 

96. In Re Virgin Atlantic (convening judgment) at [44]-[48], Trower J stated:  

 

“In determining whether to adopt the same approach [to class composition] in 

relation to a Part 26A restructuring plan, it is appropriate to have in mind the 

principal differences between it and a Part 26 creditors’ scheme ...  

 

I am conscious that this is the first Part 26A convening application which has 

come before the court and that there has been no adversarial argument. I 

therefore do not think that it is appropriate for me to give elaborate reasons, 

but I do not think that any of those differences should be reflected by a difference 

in approach to class constitution. While the court undoubtedly has power to 

sanction a restructuring plan in circumstances in which it would not have power 

to sanction a Part 26 compromise or arrangement, it seems to me that the 

approach to classifying the other creditors with whom they should be required 

to consult is broadly the same. There are a number of reasons for this. 

 

The purpose of class meetings under Part 26A is to enable those with a genuine 

economic interest in the company (as to which see s.901C(4) and 901G(5) ) to 

reach a collective conclusion on whether the company’s proposals for the 

variation of their rights ought to be approved. In essence, this is the same 

exercise as the one which is carried out by creditors asked to approve a 

compromise or arrangement under Part 26. In both exercises Parliament has 

chosen the same language of compromise and arrangement to describe what 

must be approved. 

 

Under Part 26, the question of whether or not consultation is possible depends 

in large part on whether, ignoring any personal or extraneous interests, there 
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is more that unites the relevant creditors than divides them (see, for example, 

Hildyard J in APCOA Parking Holdings GmbH [2015] Bus LR 374 at [52]), 

because if there is they should be required to consult together when determining 

whether to agree to the variation of their rights to be given effect by the scheme. 

It seems to me that this approach is equally applicable for a restructuring plan 

under Part 26A. I say that, having regard to the fact that the cross-class cram 

down provisions under s.901G, and, in particular, the requirements of section 

901G(5), point to the possibility that in some circumstances a company may 

have an incentive to increase rather than reduce the number of classes in 

respect of which class meetings need to be called so that it can improve the 

prospect that at least one class votes to agree it. 

 

In addition to these broader questions, there are a number of more specific 

matters which inform and, in my view, confirm this conclusion. Firstly, the 

language of the relevant parts of s.901A and 901C precisely tracks the language 

of the comparable sections in Part 26, i.e. s.895 and 896. Secondly, the wording 

of the Explanatory Notes contemplates a commonality of approach which was 

said to enable the court to draw on the existing case law where appropriate. 

Thirdly, the constitution of classes has long been at the heart of the case law 

dealing with schemes under Part 26 and its statutory predecessors. It is to be 

expected that, if a difference in approach was anticipated by Parliament, it 

would at least have been signalled in some way in the legislation, which is not 

the case.” (emphasis added)  

 

97. Accordingly, the basic principle remains that a class “must be confined to those persons 

whose rights are not so dissimilar as to make it impossible for them to consult together 

with a view to their common interest”: see Sovereign Life Assurance v Dodd [1892] 2 

QB 573 at 583 (Bowen LJ) and Re UDL Holdings Ltd [2002] 1 HKC 172 at [27] (Lord 

Millett NPJ). 

 

98. In Re APCOA Parking Holdings GmbH [2015] Bus LR 374 at [52], Hildyard J held 

that the test for class composition should be divided into two stages: 

 

“The modern approach ... is to break the question into two parts, and ask first 

whether there is any difference between the creditors in point of strict legal 

right ... and if there is, to postulate, by reference to the alternative if the scheme 

were to fail, whether objectively there would be more to unite than divide the 

creditors in the proposed class, ignoring for that purpose any personal or 

extraneous motivation operating in the case of any particular creditor(s).” 

 

99. Thus, when dividing creditors or members into classes, two considerations are relevant: 

the rights that the creditors or members would have if the scheme or plan were not 

implemented, and the rights that the creditors or members would have if the scheme or 
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plan were implemented. As Chadwick LJ said in Re Hawk Insurance Co Ltd [2002] 

BCC 300 at [30]: 

 

“In each case the answer to that question will depend upon analysis (i) of the 

rights which are to be released or varied under the scheme and (ii) of the new 

rights (if any) which the scheme gives, by way of compromise or arrangement, 

to those whose rights are to be released or varied.” 

 

100. The first element of this analysis requires the Court to identify the substance of the 

relevant rights by reference to the counterfactual comparator to the scheme. 

Accordingly, where a scheme is proposed as an alternative to a formal insolvency 

procedure, it is necessary to identify the rights that the creditors would have in a formal 

insolvency proceeding. These are the rights which are to be compromised under the 

scheme: see Re Hawk at [42]. 

 

101. The same concept of identifying the relevant counterfactual is equally relevant to a 

restructuring plan under Part 26A. The counterfactual is called the “relevant 

alternative” and is defined as “whatever the Court considers would be most likely to 

occur in relation to the company if the compromise or arrangement were not 

sanctioned”: see section 901G(4). The concept of the relevant alternative is introduced 

in the Act as part of the cross-class cram down mechanism under section 901G (which 

is a matter for the sanction hearing), but it is suggested that the same concept will inform 

the analysis of class composition at the convening hearing.  

 

102. It is the legal rights of creditors or members, not their separate commercial or other 

interests, which determine whether they form a single class or separate classes. 

Conflicting interests can be taken into account when considering whether, as a matter 

of discretion, to sanction the scheme or plan. See Lord Millett NPJ’s judgment in Re 

UDL at 184-5: 

 

“The test is based on similarity or dissimilarity of legal rights against the 

company, not on similarity or dissimilarity of interests not derived from such 

legal rights. The fact that individuals may hold divergent views based on their 

own private interests not derived from their legal rights against the company is 

not a ground for calling separate meetings … The question is whether the rights 

which are to be released or varied under the scheme or the new rights which 

the scheme gives in their place are so different that the scheme must be treated 

as a compromise or arrangement with more than one class.” 



 

35 

 

 

103. The rights of those included in a single class can be subject to material differences, 

provided that they are not “so dissimilar as to make it impossible for them to consult 

together with a view to their common interest”. As Neuberger J said in Re Anglo 

American Insurance Co Ltd [2001] 1 BCLC 755 at 764, “if one gets too picky about 

different classes, one could end up with virtually as many classes as there are members 

of a particular group”. It is submitted that the same principle applies under Part 26A 

of the CA 2006, notwithstanding the possibility of cross-class cram down. Whilst the 

Court has jurisdiction to sanction a plan notwithstanding the dissent of one or more 

classes, this does not provide a good reason to constitute an excessive number of class 

meetings. The company should not be forced to apply to cram down a dissenting class 

unless it is necessary to convene a separate class meeting in the first place.   

 

104. Hildyard J provided the following summary of the law in Re Primacom Holding GmbH 

[2013] BCC 201 at [44]-[45], and it is submitted the same summary holds good under 

Part 26A:  

 

“… The golden thread of these authorities, as I see it, is to emphasise time and 

again … [that] in determining whether the constituent creditors’ rights in 

relation to the company are so dissimilar as to make it impossible for them to 

consult together with a view to their common interest the court must focus, and 

focus exclusively, on rights as distinct from interests. The essential requirement 

is that the class should be comprised only of persons whose rights in terms of 

their existing and the rights offered in the replacement, in each case against the 

company, are sufficiently similar to enable them to properly consult and identify 

their true interests together. 

 

I emphasise this point because it … enables the court to take a far more robust 

view as to what the classes should be and to determine a far less fragmented 

structure than if interests were taken into account.” 

 

Proposed classes 

 

105. In the present case, it is submitted that the Plan Participants should be divided into three 

classes:  

 

a. the creditors in respect of the Existing SSNs (comprising the SSN Holders, the SSN 

Trustee and the Nominee holding the relevant global note) (the “SSN Creditors”);  
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b. the creditors in respect of the SUNs (comprising the SUN Holders, the SUN Trustee 

and the Nominee holding the relevant global note) (the “SUN Creditors”); and  

 

c. the Plan Member.  

 

106. The relevant alternative to the Restructuring Plan is a scenario in which the Plan 

Company and a number of other entities within the Group would enter into 

administration. In that scenario, the assets and business of the Group would be sold 

(most likely to a single purchaser as part of a pre-pack sale, but possibly on a piecemeal 

basis if a pre-pack sale could not be achieved): see above.  

 

107. In the relevant alternative, the SSN Creditors would have the same rights (or materially 

the same rights). They would, for example, be entitled to enforce their security and 

lodge a proof of debt for the shortfall (pari passu with other creditors). Likewise, 

subject to the specific points mentioned below, the SSN Creditors have the same rights 

under the Restructuring Plan. It is therefore appropriate for the SSN Creditors to vote 

in a single class meeting. 

 

108. For similar reasons, it is appropriate for the SUN Creditors to vote in a single class 

meeting. It is accepted that the SUN Creditors cannot vote in the same class as the SSN 

Creditors. This is a consequence of the fact that (i) the SUNs are subordinated to the 

Existing SSNs and would receive a nil return in the relevant alternative; and (ii) the 

SUNs are treated differently from the Existing SSNs under the Restructuring Plan.  

 

109. Finally, it is appropriate for the Plan Member to vote in a class of its own. The Plan 

Member has different rights than the Plan Creditors (being the sole shareholder of the 

Plan Company) and is treated differently under the Restructuring Plan. It is clear that a 

class meeting of a single entity is possible as a matter of jurisdiction: see Re Altitude 

Scaffolding Ltd [2006] BCC 904 at [12] per David Richards J.  

 

110. It is necessary to consider whether there are any factors that could be said to fracture 

any of the three classes proposed by the Plan Company. Four specific points in this 

regard are addressed below.  
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The New Money Facility 

  

111. A large proportion of the SSN Holders are expected to participate in the New Money 

Facility, but some of the SSN Holders may not wish to do so.  

 

112. This does not fracture the class, since the SSN Holders have the same legal right to 

participate in the New Money Facility: see Re Primacom Holding GmbH [2013] BCC 

201 (convening judgment) at [54] per Hildyard J, which has been followed in numerous 

subsequent schemes. The option to participate in the New Money Facility will remain 

open until the date of the Plan Meetings, and the Plan Creditors can make their election 

by ticking the relevant box in the voting form.   

 

113. It is true that, by participating in the New Money Facility, the participating SSN Holders 

will receive certain benefits. For example, they will receive an additional allocation of 

equity in the Restructured Group: see above. Again, however, this does not fracture the 

class, since all of the SSN Holders have the same right to participate in the New Money 

Facility.  

 

114. This point was confirmed by Snowden J in Re Noble Group Ltd [2019] BCC 349 

(convening judgment) at [102]-[106], where the creditors who elected to participate in 

a new money facility were entitled to benefit from an elevation in the ranking of their 

existing debt. Snowden J pointed out that, even if certain scheme creditors were unable 

in practice to lend new money (e.g. due to their financial position), they still had the 

same rights: “it is undoubtedly the case that the opportunity to elect to “risk 

participate” in return for the priority debt is a right that is offered to all scheme 

creditors under the terms of the scheme”. The same conclusion has been reached in a 

number of other cases: see e.g. Re Stripes US Holdings Inc [2018] EWHC 2912 (Ch) 

at [22] per Zacaroli J.  

 

The Backstop Fee 

 

115. When the Restructuring Plan was being negotiated, there was a significant risk that a 

large proportion of the SSN Holders would not wish to lend new money to the Group 
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and would not subscribe for their pro rata share of the New Money Facility. This could 

have resulted in a situation where the Group raised less than the intended amount of 

£144 million under the New Money Facility.  

 

116. Such an outcome would have left the Group in a very difficult position, as it would not 

have had the liquidity that it needs in order to continue trading over the medium term. 

The purpose of the Restructuring Plan is to place the Group on a sustainable footing for 

the future, and this outcome would not be achieved if the Group failed to raise a 

sufficient amount of new money.  

 

117. In those circumstances, certain members of the AHG have agreed to underwrite or 

“backstop” the New Money Facility. Under this arrangement, the “backstop providers” 

have agreed to subscribe for any part of the New Money Facility that is not taken up by 

the other SSN Holders. In return for providing this service, the backstop providers will 

receive a pro rata share of a backstop fee equal to 5% of the total commitments under 

the New Money Facility (the “Backstop Fee”). For the reasons set out below, it is 

submitted that the Backstop Fee does not fracture the class.  

 

118. There are a large number of authorities in which the Court has held that backstop fees 

did not fracture the class and no authorities where an underwriting fee has fractured the 

class. For example:  

 

a. In Re Co-operative Bank plc [2013] EWHC 4072 (Ch) at [23]-[26], Hildyard J 

relied on the fact that the underwriting fees were “within reasonable ranges which 

would be payable in respect of underwriting fees” and pointed out that amount of 

the fee (£5 million in total) was relatively minor in the context of the scheme as a 

whole.   

 

b. In Re Noble Group Ltd [2019] BCC 349 (convening judgment), Snowden J held 

that backstop fees payable to certain members of the ad hoc group did not fracture 

the class. He stated at [153]-[154]:  

 

“In this case, as I have indicated, the scheme is projected to return 24.7% and 

33.8% of an accepted scheme claim to a non-participating creditor, and 

between 47.4% and 58.4% of an accepted scheme claims to a participating 
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creditor. That contrasts with a liquidation recovery which is estimated at 

between 19.5% and 30.3% for all creditors. The parties who stand to receive 

backstop fees will inevitably be participating creditors. 

 

Given those figures, I suspect that an additional return in the region of 1.5% to 

the participating creditors who also receive backstop fees, will make very little 

difference to the decision of a scheme creditor who does not want to risk 

participate and who will primarily be focussing on the disparity between the 

likely returns to the participating and non-participating creditors in general. I 

also think that participating creditors who are not going to receive any backstop 

fees are unlikely to be much troubled by the fact that other participating 

creditors will be receiving a backstop fee for taking on an underwriting 

obligation that I am led to believe is within market norms.” 

 

c. Likewise, in the Scottish decision of Re Premier Oil plc [2020] CSOH 39, Lady 

Wolffe held that an underwriting fee of approximately US$10 million paid to a 

single scheme creditor (RBC) did not render the scheme unfair or fracture the class. 

She pointed out at [148] that “the RBS fees are patently in respect of additional 

commercial services to be rendered and the risks RBC will assume”.  

 

d. Similar remarks were made by Miles J in Re Swissport Fuelling Ltd [2020] EWHC 

1499 (Ch) at [38]:  

 

“the evidence ... shows that underwriting fees will be at market rates. The 

arrangement will be a commercial one, with no element of bounty that could 

give rise to a fairness or class issue. So, again, I do not think that this leads to 

any fracturing of the class”.  

 

e. In Re HEMA UK I Ltd [2020] EWHC 2219 (Ch) at [34]-[35], Falk J stated:  

 

“... there is what is effectively an underwriting arrangement, a “backstop 

agreement”, in relation to the new PPNs to make sure that the Group raises the 

necessary funds. Under the backstop agreement, certain members of the Ad Hoc 

Group have agreed to subscribe for any new PPNs that are not taken up by 

other Scheme creditors. In return, they will receive a cash fee equal to 5% of 

their total backstop commitment. The maximum aggregate fee is €2.1 million. 

 

I am satisfied that this does not fracture the class. The fee is a fee for a 

commercial service. The evidence confirms that the level of the fee is in line 

with normal market rates and that it was negotiated with the Ad Hoc Group at 

arm’s length. The new PPNs represent a small fraction of the total debt and it 

seems unlikely to me that the relatively modest fee would be material in terms 

of persuading any particular Scheme creditor to support the Scheme when it 

would not otherwise do so.” 
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f. Most recently, in Re Codere Finance 2 (UK) Ltd [2020] EWHC 2441 (Ch), Falk J 

held that a backstop fee did not fracture the class. This was a fully opposed hearing 

at which the Court heard two full days of adversarial argument. Falk J stated at [90]-

[91]:  

 

“I accept this evidence. The backstop fee is payable in exchange for a 

commercial service, namely underwriting the New Notes. That is not a service 

that is provided for nothing, and I do not accept Kyma’s suggestion that AHC 

members should not receive a fee in respect of their pro rata entitlement to New 

Notes, because they will in any event wish to take them up. I accept Mr 

Martínez-Fidalgo’s evidence that underwriting or backstop arrangements are 

simply not priced on that basis. If a fee was not paid to AHC members it would 

need to be paid to a third party. The fact that one AHC member is not 

participating in the backstop provides further support for the fee being at a 

commercial rate. 

 

Whether a service is provided at a commercial rate is not a complete answer 

(see [78] above), but it is relevant. By itself, I would not expect the fee to be 

sufficiently material to fracture the class, particularly having regard to the 

alternative of a liquidation.” 

 

119. In the present case:  

 

a. The amount of the Backstop Fee is the outcome of a commercial negotiation in 

which the Group sought to obtain the best value for money. Given that a 

backstopping service involves the assumption of risk, a fee must be paid for it.  

 

b. The backstop arrangements have provided stability to the restructuring process and 

was a key element to the negotiations and presentation of the CVA, where landlords 

were focused on the commitment of the financial creditors to inject new money into 

the Group in order to fund the operational turnaround of the business.  

 

c. As Mr Pellington explains, a fee of 5% reflects the market rate for this type of 

underwriting service. This view is supported by the table of recent backstop fees at 

[V/D15/1003], which shows that 5% is in line with the usual market rate. It was in 

the interests of the Group to ensure that the Backstop Fee did not exceed the market 

rate (since the Group has no desire or incentive to pay above the odds for a 

commercial service).  
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d. If the Group had sought to enter into comparable backstopping arrangements with 

a third party (such as an investment bank), a similar or higher fee would likely have 

been payable. In addition, the Group would have needed to have entered into a 

separate, costly, and time-consuming negotiation process with a third party 

institution, which the Group could not afford to do: see Pellington 1 at paragraphs 

77-82 [I/C/26-27].  

 

e. Moreover, the backstop providers are all large, credit-worthy institutions that are 

capable of standing behind their backstop of the New Money Facility. A wider 

offering would necessarily have excluded smaller or less creditworthy institutions 

who were not capable of providing a backstop, and would have required a process 

to identify who those institutions were. This would have added complexity to the 

backstop arrangements, and with it cost and delay. 

 

120. These factors alone support the conclusion that the Backstop Fee does not fracture the 

class. This conclusion is reinforced by the fact that the Backstop Fee is small in 

comparison to the overall amounts at stake, including the amounts that the SSN Holders 

would be likely to receive in the relevant alternative (being a range of 59.2% to 79.9% 

in a pre-pack administration, or a range of 0% to 79.9% if the assets are realised on a 

piecemeal basis in an administration) and the total package of the consideration to be 

provided to the SSN Holders under the Restructuring Plan. In those circumstances, it is 

very implausible that the Backstop Fee would be determinative factor in any creditor’s 

decision to vote for the Restructuring Plan. 

 

121. This conclusion is further reinforced by the fact that well over half of the SSN Holders 

who are not members of the AHG and do not stand to receive any part of the Backstop 

Fee have acceded to the Lock-Up Agreement and agreed to support the Restructuring 

Plan. In the language of Hildyard J in Re Apcoa, there is “more to unite than to divide” 

the SSN Holders.  

  
AHG Advisers’ Fees 

 

122. The Group has agreed to pay the fees charged by the AHG’s professional advisers in 

connection with the restructuring transaction (the “AHG Advisers’ Fees”).  
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123. It is well established that the payment of professional fees does not fracture the class. 

Such fees fall into a different category from consent fees, since they do not confer any 

net benefit on the relevant creditor: they simply defray expenses and disbursements that 

a creditor has incurred as a result of the restructuring transaction and would not 

otherwise have incurred. In addition, the fees of the relevant advisers (whatever they 

may ultimately amount to) will be paid regardless of whether the Scheme is sanctioned.  

 

124. In Re Lecta Paper UK Ltd [2019] EWHC 3615 (Ch) at [18], Zacaroli J stated:  

 

“... certain fees of the coordinating committee (the members of which have been 

heavily engaged in negotiating and drafting the documentation for the 

restructuring) are to be paid by the Company. Since, however, this is limited to 

reimbursing the members of the committee for the disbursements actually 

incurred by them, and since they are payable in any event (and not dependent 

upon sanction of the scheme), this does not fracture the class.” 

 

125. A similar issue arose in Re Premier Oil plc [2020] CSOH 39. Lady Wolffe described 

the parties’ arguments at [183]:  

 

“A second category of payments ARCM challenge (and which they characterise 

as a “collateral economic benefit”) are the disbursements to be paid to a 

creditor’s financial advisers for their work in connection with the Schemes. 

ARCM rely on Noble in which the court had to consider a work fee of US $36 

million. The petitioners’ position is that the circumstances of that case are 

readily distinguishable, as the proposed disbursements are of a wholly different 

character and order. The petitioners have disclosed to ARCM the information 

relating to the disbursements. The disbursements confer no “net” benefit on the 

creditor concerned: absent the Schemes, the creditor would not have incurred 

professional fees; payment of its reasonable professional fees ensures it is not 

out of pocket. There is no “benefit” to the creditors concerned.” 

 

126. Lady Wolffe accepted the company’s submissions. She stated at [184]: “Payment to 

defray the professional fees some of the Scheme Creditors have incurred in advising on 

the proposed Schemes does not actually benefit the creditors concerned.”  

 

127. The same conclusion was reached by Snowden J in Re ColourOz Investment 2 LLC 

[2020] EWHC 1864 (Ch) at [113]. He stated:   

 

“Mr. Bayfield QC submitted, and I agree, that in principle, this is quite different 

from the payment of a consent fee. [The company] has simply agreed to defray 
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(and will have the ability to satisfy itself as to the justification for) the 

reasonable disbursements that the Ad Hoc Group have incurred or will incur 

as a result of the Group’s restructuring. Such an arrangement does not provide 

any “bounty” or net benefit to the Ad Hoc Group. Moreover, in contrast to the 

consent fees, the relevant professional fees and expenses will be payable in any 

event and will not be dependent upon the sanction of the schemes. See in this 

regard Re Lecta Paper UK Ltd [2019] EWHC 3615 (Ch) at [18] per Zacaroli 

J.” 

 

128. The same conclusion was also reached by Zacaroli J in Re ED&F Man Treasury 

Management plc [2020] EWHC 2290 (Ch) at [13].  

 

129. In Re Codere Finance 2 (UK) Ltd [2020] EWHC 2441 (Ch), Falk J reached the same 

conclusion, albeit with slightly different reasoning. She held that the fees of the AHG’s 

professional advisers did not fracture the class. The first reason is set out at [68]-[69]:  

 

“The link between the commitment to pay advisers’ fees and the Scheme is far 

less clear. Although the commitment is reflected in the Lock-up Agreement, Mr 

Martínez- Fidalgo's second witness statement confirmed that the Parent and 

other Group companies had in fact already agreed to meet the fees pursuant to 

letters entered into on 10 and 15 June 2020, well in advance of the Lock-up 

Agreement being entered into. 

 

On that basis I consider that the advisers' fees should be regarded as 

independent of the Scheme, and therefore that they do not fall to be taken into 

account.” 

 

130. The second reason is set out at [101]-[104]:  

 

“I have already concluded that the obligation to pay advisers' fees was 

independent of the Scheme and does not fall to be taken into account on that 

basis. 

 

If this was wrong, I am not persuaded that the Group's undertaking to reimburse 

fees charged by the AHC’s professional advisers conferred no benefit at all on 

AHC members, because the undertaking relieved AHC members of any liability 

they would otherwise have to pay the fees. In addition, and as with the work fee, 

the advisers' fees also cannot necessarily be ignored simply because they are 

payable whether or not the Scheme is sanctioned. I am aware that, in making 

these comments, I may to an extent be taking a different approach to that taken 

in some other cases which did not involve creditor opposition (including Re 

Lecta Paper UK Ltd [2019] EWHC 3615 (Ch) at [18] and Re ColourOz at 

[113]). 

 

However, it is undoubtedly the case that significant work was done and that, 

although other creditors ... will also have incurred expense, the costs of 
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reviewing agreed documents and assessing whether to consent to a scheme will 

be of an entirely different order to the work involved in negotiating them. 

Furthermore, particularly with fees of financial advisers but also to an extent 

with lawyers, it cannot simply be assumed that the AHC would have to pay the 

fees, at least at anything like the same level, in any event. The “benefit” to AHC 

members is not obvious, and is unlikely to be perceived as such commercially. 

Rather, the reimbursement would be likely to be regarded as not conferring a 

“net” benefit in return for being a member of the AHC, and instead being a 

payment of costs necessarily incurred in undertaking that role. The value to the 

Group of the work, in terms of achieving agreed terms that command significant 

creditor support, is also quite different from the costs incurred by creditors in 

reviewing an agreed transaction. 

 

In the circumstances I am satisfied that the advisers' fees do not fracture the 

class.” 

 

131. In the present case, the same points apply:   

 

a. the agreement to pay the AHG Advisers’ Fees is not dependent upon the 

Restructuring Plan (in any relevant sense), and the fees will be paid in any event;  

 

b. the agreement to pay the AHG Advisers’ Fees is independently documented by 

separate fee letters with the relevant professional advisers, and the Lock-Up 

Agreement merely confirmed the existence of this agreement; and  

 

c. in any event, the reimbursement of professional fees cannot be regarded as a net 

benefit which would be capable of fracturing the class.  

 

Cross-holdings 

 

132. Some of the SUN Holders are affiliates of Hony, and can therefore be regarded as 

having “cross-holdings” in the equity of the Group.  

 

133. However, cross-holdings do not fracture the class: see Re Primacom Holdings GmbH 

[2013] BCC 201 (convening judgment) at [44]-[49] per Hildyard J and Re ColourOz 

Investment 2 LLC [2020] EWHC 1864 (Ch) at [88] per Snowden J. The impact of 

cross-holdings is a matter that falls to be determined at the sanction hearing (as part of 

the Court’s assessment as to whether the majority was properly representative of the 

relevant class).  
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Director nomination rights 

 

134. Finally, the rights of the shareholders of Holdco SPV will be governed by a new 

Shareholders’ Agreement [VIII/K/1666] to be executed pursuant to the Restructuring 

Plan. The Shareholders’ Agreement provides that each of the two largest shareholders14 

in Holdco SPV will be entitled to appoint and remove a single director, and that the 

appointment of the chairman will require an affirmative vote from both such 

shareholders. 

  

135. This clearly does not fracture the class of SSN Holders. As Warren J stated in Re Hibu 

Group Ltd [2016] EWHC 1921 (Ch) at [56]:  

 

“So far as concerns the Topco Scheme, the rights of all shareholders (both 

before and after the scheme) will all be identical. It is true that the interests of 

different groups of shareholders may differ. For instance, those with more than 

a 5 per cent shareholding can require, under the Existing Articles but not the 

Revised Articles, a meeting to remove a director to be requisitioned. 

Nonetheless, all the shares are identical in that they carry the same rights. To 

conclude that this potential divergence of interests should lead to separate 

classes would lead to precisely the sort of proliferation of classes which the 

courts have cautioned against. The time for considering any alleged unfairness 

is at the sanction hearing. In my judgment, a single class is appropriate for both 

of the two schemes.” 

  

136. Director nomination rights have been held not to fracture the class in a number of cases, 

including Re Codere Finance (UK) Ltd [2015] EWHC 3206 (Ch) at [4] per Nugee J 

and Re Stemcor Trade Finance Ltd [2016] BCC 194 at [21]-[23] per Snowden J. In the 

latter case, the shareholders’ agreement conferred a series of financial rewards on a 

single named shareholder. The company accepted that this entity should vote in a class 

of its own. However, the shareholders’ agreement also provided that any shareholder 

with more than 7% of the share capital would be entitled to appoint a director. Snowden 

J stated at [23]: 

 

“It seems to me that, although this might be said to constitute a difference in 

rights available to those lenders under the scheme, those rights of participation 

in management are limited. They are also not accompanied by any prospect of 

financial reward. Having regard to the issues to be considered in relation to the 

                                                 
14 Calculated by reference to the debt held by the SSN Holders as at the date of the Lock-Up Agreement.  
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scheme overall, in my judgment, such rights are not sufficiently different so as 

to require the putative holders of those rights to be placed into a different class 

from other lenders who will not ultimately enjoy those rights. I was also told 

that only two of the scheme creditors are likely to qualify to exercise such rights, 

and I would have had substantial reservations as to whether it was appropriate 

to constitute such a small class with potential veto rights: see Re Hawk 

Insurance Co Ltd [2001] EWCA Civ 241; [2002] B.C.C. 300 at [32]–[33].” 

  

137. Likewise, it is clearly possible for the SSN Holders to consult together in their common 

interest in circumstances where the two largest holders will be able to appoint a director 

(and control the appointment of the chairman) of Holdco SPV.  

 

H. INTERNATIONAL JURISDICTION 

 

138. At the convening hearing, the Court may “indicate whether it is obvious that it has no 

jurisdiction to sanction the scheme, or whether there are other factors which would 

unquestionably lead the court to refuse to exercise its discretion to sanction the 

scheme”: see Re Noble Group Ltd [2019] BCC 349 (convening judgment) at [76] per 

Snowden J.  

 

139. In Re ColourOz Investment 2 LLC [2020] EWHC 1864 (Ch) at [57], Snowden J stated:  

 

“... the questions (i) whether there is a “sufficient connection” with England, 

and (ii) whether the scheme will have international effectiveness do not go to 

the existence of jurisdiction: they go to the exercise of the court’s discretion 

whether or not to sanction the scheme, and should therefore not be determined 

at the convening hearing.” (emphasis in original)  

  

140. On that basis, the jurisdictional issues to be considered at the convening hearing are 

relatively narrow. The threshold conditions under section 901A of the CA 2006 have 

already been considered in section F above. So far as international jurisdiction is 

concerned, the only issue which goes to the existence of the Court’s jurisdiction (as 

opposed to the exercise of the Court’s jurisdiction) relates to the Recast Judgments 

Regulation.15 

 

                                                 
15 Regulation (EU) 1215/2012 of the European Parliament and of the Council on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters (recast).  
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141. The Recast Judgments Regulation applies in “civil and commercial matters”. Chapter 

II deals with jurisdiction. The general rule underlying Chapter II is that any person 

domiciled in an EU Member State must be “sued” in the courts of that Member State: 

see Article 4(1). This general rule is, however, subject to a number of exceptions set 

out in Chapter II.  It has never been determined whether Chapter II of the Recast 

Judgments Regulation applies to schemes of arrangement, although the matter has been 

debated in a number of cases. 

 

142. In order to avoid resolving this issue, the Court has adopted the practice of assuming 

that Chapter II of the Recast Judgments Regulation applies to schemes of arrangement. 

(This requires the Court to proceed on the basis that scheme creditors are “sued” by the 

company, and that the scheme creditors are “defendants” to the scheme.) If, on the basis 

of that assumption, the Court has jurisdiction over the scheme creditors pursuant to 

Chapter II of the Recast Judgment Regulation, then there is no need for the Court to 

determine whether that assumption is correct.  

 

143. It is submitted that the Court should adopt the same practice in relation to a restructuring 

plan under Part 26A, so that the applicability of the Recast Judgments Regulation is 

assumed but not determined. To establish jurisdiction under Chapter II, the Plan 

Company relies on Articles 8 of the Recast Judgments Regulation.  

 

144. So far as material, Article 8 provides:  

 

“A person domiciled in a Member State may ... be sued ... (1) where he is one 

of a number of defendants, in the courts for the place where any one of them is 

domiciled, provided the claims are so closely connected that it is expedient to 

hear and determine them together to avoid the risk of irreconcilable judgments 

resulting from separate proceedings”.  

 

145. Thus, a defendant (D1) who is domiciled outside of England may be sued in England 

provided that another defendant in the same action (D2) is domiciled in England, and 

provided that it is “expedient” to hear the claims against D1 and D2 together “to avoid 

the risk of irreconcilable judgments resulting from separate proceedings”.  

 

146. If at least one scheme creditor is domiciled in England, then Article 8(1) confers 

jurisdiction on the English Court to sanction a scheme affecting the rights of creditors 
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domiciled elsewhere in the EU: see Re DTEK Finance plc [2017] BCC 165 (convening 

hearing before Newey J) and [2016] EWHC 3563 (Ch) (sanction hearing before Norris 

J), in which all of the authorities are cited and considered at length.   

 

147. Trower J reached the same conclusion in Re Lecta Paper UK Ltd [2020] EWHC 382 

(Ch) at [48]:  

 

“I should just mention that there has been some debate as to whether in 

determining whether Article 8(1) applies, the court is required to consider 

whether the numbers and size of the scheme creditors domiciled in the UK are 

sufficiently large: Re Van Gansewinkel Groep BV [2015] Bus LR 1046 (Ch) at 

[51]. I prefer the approach of Newey J and Norris J in Re DTEK, that this is 

not necessary for the purely jurisdictional purpose of assessing whether Article 

8 is engaged.” 

 

148. Likewise, in Re Swissport Fuelling Ltd [2020] EWHC 1499 (Ch) at [60], Miles J held 

that a single UK-domiciled creditor is sufficient to engage Article 8(1). He stated:   

 

“Snowden J, in [Van Gansewinkel], suggested that this might be too broad a 

proposition, but in the recent decision in Re Lecta Paper UK [2020] EWHC 

382 (Ch) (at the sanction hearing) at [48] Trower J preferred the approach of 

Newey J and Norris J in Re DTEK, and I agree with him.” 

 

149. It is respectfully submitted that this approach should be followed in the present case for 

a restructuring plan. The following Plan Participants are domiciled in the UK: 

 

a. the Plan Member is domiciled in the UK; 

 

b. the Trustees and the Nominees are each domiciled in the UK; 

 

c.  SSN Holders representing at least £9,130,000 of the Existing SSNs are domiciled 

in the UK; and 

 

d. it is anticipated that at least one SUN Holder will confirm in advance of the sanction 

hearing that it is domiciled in the UK.  

 

150. This is clearly sufficient to establish jurisdiction under Article 8(1), certainly for the 

purposes of the convening hearing. Indeed, even if it is relevant to consider the number 
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or value of the English-domiciled creditors (as suggested by Snowden J), it is submitted 

that the figures set out above are sufficient to engage Article 8(1).  

 

I. NOTICE, TIMING AND CONDUCT OF THE PLAN MEETINGS 

 

151. The proposed directions as to the summoning and conduct of the Plan Meetings are set 

out in the draft convening order.    

 

152. The proposed timetable is as follows:  

 

Event Time and/or date 

Notice of Plan Meetings to be sent to the Plan 

Participants 

As soon as reasonably practicable after 

the convening hearing on 30 September 

2020 

Voting deadline (i.e. the time by which the 

relevant voting forms must be submitted by the 

Plan Participants to cast a vote, unless a Plan 

Participant wishes to cast a “live” vote at the 

Plan Meetings via webinar) 

5pm (UK time) on 19 October 2020 

Plan Meetings 21 October 2020 

Sanction hearing 29 October 2020 

 

153. It is therefore proposed that Plan Participants will have 21 days to consider the 

Explanatory Statement before the Plan Meetings (and 19 days before the deadline for 

submitting the relevant voting forms). If any Plan Participant wishes to oppose the 

sanction of the Restructuring Plan, it will have over 4 weeks in which to prepare.    

 

154. This is a sufficient amount of time. In this regard, it is relevant that the key commercial 

terms of the Restructuring Plan (as set out in the Lock-Up Agreement) have been made 

available to all Plan Participants since 4 August 2020. Further, the urgency of the Plan 

Company’s financial position does not allow for a more relaxed timetable.  

 

155. In light of the COVID-19 pandemic, it is proposed that the Plan Meetings will be held 

“virtually” by webinar. The Explanatory Statement explains how Plan Participants can 

obtain dial-in details for the webinar. The very recent decision of Trower J in Re Castle 
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Trust Direct plc [2020] EWHC 969 (Ch) contains a detailed analysis of whether the 

Court has jurisdiction to give directions for a virtual scheme meeting. Having 

considered the authorities in detail, Trower J answered that question in the affirmative. 

He stated at [42]-[43]:  

 

“In my view, what is important for the purposes of a meeting to be held under 

Part 26 is that there can be said to be something sufficient to amount to “a 

coming together” with the ability to consult. A coming together for consultation 

is something that is capable of being achieved by telephonic communication 

where those who are participating are able to hear and ask questions and 

express opinions in circumstances in which everybody else who is present at the 

meeting is also able to hear, ask questions and express opinions. Those seem to 

me to be the essential requirements of a meeting for the purposes of Part 26. 

Can it be said at the end of the day that what is achieved under the terms of the 

meeting that is proposed constitutes a collective coming together for the 

purpose of consultation and during the course of which consultation is both 

achievable and (to the extent desired by creditors) actually achieved? 

 

I should add that, in a situation in which a meeting by electronic means is 

directed and occurs, the court will be particularly concerned to ensure at the 

sanction stage that what happened at the meeting directed at the convening 

stage did in fact constitute a coming together for the purposes of a consultation. 

What that means in practice is that the court is likely to require evidence at the 

sanction hearing as to how the technology worked and to require evidence at 

the sanction hearing as to whether or not there were, as seen either at the 

meeting itself or subsequently established, any difficulties in relation to 

participation at the meeting. The court will require to be satisfied that there 

were no difficulties for participating creditors in their ability to hear, ask 

questions or express opinions at the meeting or otherwise have their ability to 

contribute to the business of the meeting impaired.” 

 

156. Virtual meetings have been directed in numerous other recent schemes (following 

Trower J’s guidance), including Re ColourOz and Re Swissport.  It is suggested that 

the same approach should be adopted for the conduct of meetings in respect of a 

restructuring plan. The Plan Company will ensure that the evidence for the sanction 

hearing will deal with the matters identified by Trower J in the paragraphs quoted 

above. 

 

J. OTHER DIRECTIONS SOUGHT BY THE PLAN COMPANY 

 

157. The Court is asked to make a declaration that Mr Pellington has been validly appointed 

as the Plan Company’s foreign representative for the purpose of seeking recognition of 
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the Restructuring Plan under Chapter 15 of the US Bankruptcy Code. The Court has 

granted a similar declaration in a large number of previous cases (see e.g. Re Telewest 

Communications plc [2004] EWHC 924 (Ch) at [60]-[61] per David Richards J and Re 

Noble Group Ltd [2019] BCC 349 at [165]-[170] per Snowden J) upon being provided 

with the board minutes evidencing the appointment of the foreign representative. In the 

present case, the relevant board minutes can be found at [VI/D27/1204].  

 

158. Finally, the Court is asked to make an order pursuant to CPR 5.4D(2) that notice shall 

be given to the Plan Company of any application made by a person to obtain a copy of 

a document from the Court file. This provision is often included in convening orders. 

It reflects the fact that the financial information contained in the Explanatory Statement 

and the evidence is commercially sensitive. The order does not prevent anyone from 

applying to inspect the Court file, but simply requires notice to be given to the Plan 

Company of any such application. See Re Virgin Atlantic (convening judgment) at [67] 

per Trower J:  

 

“... I am asking to make an order pursuant to CPR 5.4D(2), that notice shall be 

given to the Company of any application made by a person to obtain a copy of 

a document from the court file. Whether or not this has become a standard order 

in Part 26 schemes, I am satisfied that there is sufficiently commercially 

sensitive material which has been put before the court to make such an order 

appropriate in the present case. The order does not prevent anyone from 

applying to inspect the court file. If such an application is made, the need to 

maintain confidentiality can be explored in more detail at that stage. In making 

the order, the court is simply requiring notice to be given to the Company of 

any such application.” 

 

159. As Mr Pellington explains in his evidence at paragraph 205 [I/C/52], and as will be 

obvious from reading the rest of his witness statement, the materials filed by the Plan 

Company are highly commercially sensitive. That being so, the Plan Company has a 

legitimate interest in being notified of any application to inspect the Court file.  
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K. CONCLUSION 

 

160. In all the circumstances, it is appropriate for three meetings of the Plan Participants to 

be convened in order to enable them to vote on the Restructuring Plan. The Court is 

asked to make an order in the terms of the draft convening order [I/B/5].  
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