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Judicial Administrator.  Unless the Court orders otherwise, the place of hearing will be as 

requested by the applicant.  The applicant requests that this application be heard at Ottawa, 

Ontario. 
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applicant WITHIN 10 DAYS after being served with this notice of application. 
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Court and other necessary information may be obtained on request to the Administrator of this 

Court at Ottawa (telephone 613-992-4238) or at any local office. 
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IF YOU FAIL TO OPPOSE THIS APPLICATION, JUDGMENT MAY BE GIVEN 

IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. 

     

April 15, 2020  Issued by:   

     

     

  Address of local office:  Thomas D’Arcy McGee Building 

90 Sparks Street, Main Floor 

Ottawa, Ontario  K1A 0H9 

 

TO:  Privacy Commissioner of Canada  

 

 

AND 

TO: 

 Attorney General of Canada 

 

(Service effected pursuant to Rule 133 of the Federal Courts Rules) 

 

"Emily Price - Registry Officer"



 

 

APPLICATION 

1. Facebook, Inc. seeks judicial review of the decisions to investigate and continue 

investigating, the investigation process (the “Investigation”), and the resulting Report 

of Findings #2019-002 dated April 25, 2019 (the “Report”) of the Privacy 

Commissioner of Canada (the “OPC”). The Investigation and Report followed a March 

19, 2018 complaint (the “Complaint”) regarding Facebook’s compliance with the 

Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5 

(“PIPEDA”).  

2. In brief, the Complaint came in the wake of March 2018 media reports 

concerning misuse of the Facebook developer platform by Dr. Aleksandr Kogan and a 

political consulting firm, Cambridge Analytica.  The reports related to events that 

largely had been reported on several years earlier.  Specifically, in or about 2014, Dr. 

Kogan collected data about Facebook users through a third-party application, and then 

sold it to Cambridge Analytica in breach of Facebook’s developer policies. When 

Facebook learned of this, it immediately suspended Dr. Kogan’s application and 

demanded that Dr. Kogan and Cambridge Analytica delete the data. Both provided 

written certifications that they had done so. In March 2018, however, Facebook learned 

that the data had not been deleted. Facebook immediately took further enforcement 

action, including banning Dr. Kogan and Cambridge Analytica from its service. 

3. The Complaint did not allege that the complainants’ personal information had 

been improperly used or disclosed by Facebook; it did not so much as suggest that 

Facebook had collected the complainants’ personal information in the first place or even 

that they were Facebook users. Instead, the Complaint invited the OPC to perform a 

broad examination of Facebook’s privacy practices. The OPC accepted that invitation, 

performed a sweeping inquiry, and issued the Report, finding Facebook in breach of 

PIPEDA. 

4. The OPC’s decisions to conduct and complete an investigation into the 

Complaint were unreasonable and lacked jurisdiction. First, the complainants lacked 

standing: the Complaint did not allege anything had happened to them or their personal 
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information. Second, the Complaint called for — and the OPC improperly embarked on 

— a broad audit of Facebook’s privacy practices in the guise of an investigation into a 

specified contravention of PIPEDA. Third, insofar as the Complaint related to a 

particular contravention (namely, Cambridge Analytica’s misuse of personal 

information obtained from Facebook) the required real and substantial connection 

between the Complaint and Canada was always missing: there was no evidence that any 

Canadian’s personal information — let alone the complainants’ — had been improperly 

used. The OPC should never have investigated the Complaint or should have 

discontinued it once the investigation failed to turn up the required Canadian nexus. 

5. Further, the Investigation was neither impartial nor independent, and lacked 

procedural fairness. The OPC did not disclose the true, sweeping scope of the 

Complaint and the Investigation until just before the Report’s release. Nor did the OPC 

disclose the documents on which it relied. Consequently, Facebook did not know the 

allegations it had to meet and was denied a fair opportunity to respond to the 

Investigation.  

6. Finally, the OPC issued the Report more than one year after the Complaint was 

filed, in breach of PIPEDA. 

THE APPLICANT MAKES APPLICATION FOR: 

(a) an order extending the time for bringing this application; 

(b) a declaration that the OPC’s decisions to conduct and complete the 

Investigation were without jurisdiction or, alternatively, unreasonable; 

(c) a declaration that the Investigation lacked procedural fairness; 

(d) an order quashing the Report; 

(e) costs; and 

(f) such further and other relief as this Honourable Court may permit. 
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THE GROUNDS FOR THIS APPLICATION ARE: 

Facebook 

7. Facebook is a public company incorporated under the laws of the State of 

Delaware and headquartered in Menlo Park, California. 

8. Facebook operates an online social media platform that can be accessed from 

many countries, including Canada, including through the website www.facebook.com 

and mobile phone and tablet applications. 

The OPC 

9. The OPC is an independent officer of Parliament appointed under the Privacy 

Act, R.S.C. 1985, c. P-21. The OPC’s mandate is to oversee compliance with both the 

Privacy Act, which covers the personal information-handling practices of federal 

government departments and agencies, and PIPEDA. 

PIPEDA 

10. Part 1 of PIPEDA purports to establish standards governing the collection, use, 

and disclosure of personal information in the course of a commercial activity by 

private-sector  organizations across Canada. It also purports to authorize the OPC to 

receive and, where appropriate, investigate complaints about alleged breaches of these 

standards. After completing any investigation, but within one year after the day on 

which a complaint is filed, the OPC must prepare a report setting out the OPC’s 

findings and recommendations. The findings and recommendations are non-binding. 

With the consent of the complainant, the OPC may then apply to this Court for a de 

novo hearing, which can result in court-ordered remedies. 

The Complaint 

11. On March 19, 2018, three complainants filed the Complaint in the wake of 

media reports related to Cambridge Analytica.  

12. These complainants did not allege that their personal information had been 

affected. Nor did they state or suggest they were Facebook users. Nevertheless, they 
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invited the OPC to “broadly examine Facebook’s compliance with [PIPEDA] to ensure 

that Canadian Facebook users’ information has not been compromised and that 

Facebook is taking measures adequate to protect Canadians’ private data in the future”. 

The Investigation 

13. Shortly after the Complaint was filed, the OPC, joined by the Information and 

Privacy Commissioner for British Columbia, commenced the Investigation. 

14. At the commencement of the Investigation, the OPC stated to Facebook that the 

Investigation’s focus was personal information allegedly misused by Cambridge 

Analytica. Facebook’s cooperation with the Investigation was informed by this 

representation. When it became apparent that there was no evidence that any 

Canadian’s personal information had been improperly used by Cambridge Analytica, 

and therefore the Complaint lacked the Canadian nexus required by PIPEDA, Facebook 

challenged the OPC’s jurisdiction. The OPC rejected that challenge at the conclusion of 

the Investigation, disclosing for the first time that the Complaint actually requested that 

the OPC conduct a broad audit of Facebook’s personal information management 

practices. 

15.  Despite multiple requests by Facebook, at no point during the Investigation did 

the OPC disclose to Facebook the documents on which it was allegedly relying. Nor did 

the OPC give Facebook any opportunity to address the allegations and information in 

them. 

The Report 

16. On April 25, 2019 — more than one year after the Complaint was filed — the 

OPC issued the Report, finding Facebook in breach of PIPEDA. 

The OPC’s Federal Court Application 

17. In February 2020, the OPC applied to this Court for a hearing in respect of 

matters relating to the Complaint and the Report, seeking the following remedies 

(among others):  
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(a) an order declaring that Facebook breached various provisions of 

PIPEDA;  

(b) an order requiring Facebook to correct “its practices”;  

(c) an order requiring Facebook to particularize the steps to be taken to 

correct “its practices” (to the OPC’s satisfaction);  

(d) an order requiring the parties to return to court to seek a fully 

particularized formal order reflecting the steps Facebook will take to 

correct its practices; and  

(e) an order that the Court retain ongoing supervisory jurisdiction over the 

matter for the purposes of monitoring and enforcing these orders. 

The OPC’s Decisions to Conduct and Complete the Investigation Were Unreasonable 

and Without Jurisdiction 

18. The OPC’s decisions to conduct and complete an investigation into the 

Complaint — each a “decision” within the meaning of section 18.1 of the Federal 

Courts Act — were without jurisdiction or alternatively unreasonable. 

19. First, the complainants lacked standing. They did not complain in their personal 

capacity. They did not allege that their personal information had been improperly 

collected, used, or disclosed, or even that they were users of Facebook. Instead, they 

expressed generalized concern that other Canadians’ personal information may have 

been improperly collected, used, or disclosed. The OPC should have declined to 

investigate the Complaint. 

20. Second, the Complaint called for a broad audit of Facebook’s personal 

information management practices, not an investigation into a particular PIPEDA 

contravention as required by paragraph 11(1) of PIPEDA. The OPC’s audit and 

investigation powers are contained in different divisions of PIPEDA, involve different 

procedures, serve different purposes, and carry different consequences. The OPC could 

not avoid the strictures PIPEDA places on the audit power by conducting a broad audit 
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using the investigation power. If the OPC had a reasonable basis to review Facebook’s 

privacy practices, and wished to do so, the OPC’s only option was to commence such 

an audit in the way the legislation prescribes.  

21. Third, insofar as the Complaint actually concerned Cambridge Analytica (as the 

OPC initially represented), there was never any evidence of the required Canadian 

nexus. As the OPC recognized at the outset, PIPEDA applies only to matters that have a 

real and substantial connection to Canada. Cambridge Analytica sought to obtain and 

use data only about individuals living in the United States. The OPC’s investigation 

revealed no evidence that Cambridge Analytica ever obtained any Canadian Facebook 

user’s personal information and therefore no real and substantial connection to Canada. 

In the face of this objection and without any evidence that Cambridge Analytica’s data 

misuse had affected any Canadian user, the OPC wrongly demanded that Facebook 

prove a negative, namely that Canadians’ personal information had not been misused. In 

doing so, the OPC rendered PIPEDA’s requirement of a Canadian nexus meaningless. 

The OPC should have not investigated the Complaint or discontinued the Investigation 

and never issued the Report.  

The Investigation Lacked Procedural Fairness and Independence 

22. The OPC denied Facebook procedural fairness during the Investigation.  

23. The OPC did not disclose the true, sweeping scope of the Complaint and the 

Investigation until just before releasing the Report. Nor did the OPC disclose the 

documents relied on. Consequently, Facebook did not know the case it had to meet. It 

was denied a fair opportunity to respond to the Investigation, including the ability 

meaningfully to respond to the allegations that the OPC was investigating, and to 

challenge the OPC’s jurisdiction to conduct the Investigation at all. 

24. Further, the OPC and the Investigation were not impartial and independent, as 

PIPEDA and the Privacy Act, R.S.C. 1985, c. P-21 required.  



 

- 7 - 

 

The Report Was Issued Out of Time 

25. The OPC issued the Report more than 13 months after the Complaint was filed. 

Yet subsection 13(1) of PIPEDA requires the OPC to issue a report “within one year 

after the day on which a complaint is filed”. The OPC had no discretion to extend this 

mandatory time limit and did not purport to do so in any event. Having failed to abide 

by subsection 13(1), the OPC’s issuance of the Report was invalid. The Report should 

be quashed.   

The Interests of Justice Favour Hearing This Application 

26. The interests of justice favour hearing this application despite the passage of the 

30-day filing deadline referred to in subsection 18.1(2) of the Federal Courts Act. 

Facebook has a strong case, an extension would not cause the OPC to suffer any 

prejudice, and Facebook has a reasonable explanation for the delay, including that this 

application was necessitated by the OPC’s own application and Facebook has changed 

its counsel. 

Other Grounds 

27. Facebook relies on the following: 

(a) the Federal Courts Act, R.S.C. 1985, c. F-7, sections 2, 18, and 18.1; 

(b) the Federal Courts Rules, SOR/98-106, Rules 300–18;  

(c) the Personal Information Protection and Electronic Documents Act, S.C. 

2000, c. 5, Part 1 and Schedule 1;  

(d) the Privacy Act, R.S.C. 1985, c. P-21; and 

(e) such other grounds as counsel may advise and his Honourable Court may 

consider. 
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Request for Material in the OPC’s Possession 

28. Pursuant to Rules 317 and 318 of the Federal Courts Rules, Facebook requests 

that the OPC send a certified copy of the following materials (the “Certified Tribunal 

Record”) to Facebook and the Registry: 

(a) all records collected or created in the context of the Investigation that 

have not already been disclosed to Facebook; and 

(b) all other relevant records that were before the OPC when it issued the 

Report. 

THIS APPLICATION WILL BE SUPPORTED BY THE FOLLOWING 

MATERIALS: 

(a) the Report; 

(b) the Certified Tribunal Record; 

(c) one or more affidavits, to be filed; and 

(d) such other materials as counsel may advise and this Honourable Court 

may permit. 
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Michael A. Feder, Q.C. 

Barry Sookman 

Dan Glover 

Gillian Kerr  

Joanna Nairn 

Counsel for the Applicant 
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